
































































































































































































































64 PATENTS IN GREAT BRITAIN.

have these stamps applied to it, and in default of
their payment the patent lapses. These taxes, with
the original cost of obtaining the patent (amounting
usually to nearly two hundred and fifty dollars) ren-
der British patents quite expensive—their average
annual cost being necarly seventy-five dollars; but
an invention that is valuable enough to be worth
patenting at all, must be of sufficient value to abund-
antly reimburse its owner, if properly handled, for
this expense.

e e () o e

. THE DURATION OF UNITED STATES
PATENTS.

I1.

“ Before more fully considering the peculiarities of
our present law limiting the terms of patents on in-
ventions previously patented abroad, let us review
the previous legislation on the same subject.

The first United States patent law, enacted in
1790, provided for the granting of patents ‘‘for any
term not exceeding fourteen years.” Thiswas based
upon the previous English law, the fixing of the
term being left to the exccutive, but patents being
commonly granted for fourteecn ycars. Citizens and
foreigners under this law were treated alike, and
the previous patenting of the invention in a foreign
country did not affect the term of the patent here.

This act was repealed by tha: of 1793, which made
no alteration in the conditions affecting the term of
the patent, but provided that patents should be
granted only to American citizens. Foreigners and
even resident aliens were denied the privilege of
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patenting their inventions herc. In 1800 this priv-
ilege was extended to resident aliens, but the folly
of giving no encouragement to the introduction of
foreign inventions into this country was persisted 1n
for thirty-six years longer.

The law of 1836 provided for the grant of the pat-
ent to any inventor, citizen or alien, ‘“‘for a term
not exceeding fourteen years,” conditional on the
application being made before the invention was
placed on sale or had gone into public use with the
inventor’'s consent: and, in the case of an invention
already patented abroad, on the application being
filed herg within six months after the publication of
the foreign patent. If applied for within that time,
the patent was not limited in its term by the foreign
patent; if not applied for until after the expiration
of that time, the right was forfeited. The act also
provided for the extension of patents under certain
circumstances, for a further period of seven ycars.

The act of 1839 introduced a new policy, that of
limiting the term of the patent if a foreign patent
had been granted for the same invention, more than
six months prior to the filing of the application here.
In such case the patent was to expire at the end of
fourtcen years from the * date or publication ” of the
foreign patent. If the invention had been intro-
duced into public and common use in the United
States before the filing of the application, the right
to the paten’; was forfeited.

As the law then stood it was excellent. A dili-
gent applicant was given a full term patent; one
who delayed making his application longer than six
months after the issue of his earliest foreign patent,
received a patent for a somewhat shorter term, de-
pending on the extent of his delay. The term of
his patent, however, was in no wise affected by the
term of the foreign patent. Much trouble, doubt,
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anxicty and injustice, would be saved, if the law
stood the same to-day. |
The act of 1861 changed the term of patents from
fourtcen to scventeen years. It provided “ that all
patents hereafter granted should remain in foree for
the term of seventecen ycars from the date of issue,
and all extension of such patents is hereby prohib-
ited,” and rcpealed all acts inconsistent with it.
Many lawyers interpreted this as repealing the limit-
ation introduced by the act of 1839, so that patents
thereafter granted were supposed to be for seventeen
years, irrespective of the existence of prior foreign
patents; but in 1876 Judge Shipman,* and in 1880,
Judge Blatchford+ (now on the Supreme Bench) de-
cided in effect that it substituted in the previous
acts the word “ seventeen” for the word “fourteen,”
and repealed the provision for extensions of patents.
Hence, if the invention had been patented abroad
less than six months when the application here was
filed, the patent would remain in force for seventeen
years; but if it had been patented abroad more than
six months, the United States patent would expire
In seventeen years from the date of issue of the car-
liest foreign patent. This is the case with all patents
agranted between March 2, 1861, and July 8, 1870.
The law of 1870 permitted an invention, previously
patented abroad, to be patented here, even if the in-
vention had been introduced here, provided that it
had not been in public use or on sale here for more
than two years prior to filing the application; and it
cnacted that ‘““the patent shall expire at the same
time with the foreign patent, or, if there be more than
one, at the same time with the one having the short-
est term.” In therevision of federal statutes, in 1874,
this provision was incorporated in § 4887, except that

* Veston vs, Whitey, 9 O, (5, 1146,
b Lo Llores vs, Navnolds, 17 O, (4., 503,
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it was madce to read that the patent should be *“ so Jimn-
tted as to expire at the same time with the foreign
patent.” This is the law as it now stands. Itisa
crude and imperfect piece of legislation, based upon
a fallacy, impotent to 1ccomplish its probable object,
and causing a disastrous amount of confusion and un-
certainty. lufforts are now being made to secure its
repeal, and the passage of an act to fix positively the
terms of the patents granted under it. Several bills
for this purpose were laid before Congress in its re-
cent session, but none of them were reached.
Pending Congressional action, it bchooves inven-
tors to ascertain the status of their patents under the
law as it now stands. We shall consider only those
granted since July 8, 1870. If, when the United
States patent was finally issued, no forcign patent
had been granted, or cven applied for, there can be
no doubt but the United States patent hasits full term
of seventcen years. On the other hand, if a foreign
patent was finally granted and published before the
application for tht United States patent was filed,
the term of the United States patent will be limited.
If there be more than one such patent, we need con-
sider only the once having the shortest term—the
others count for nothing. To reach a definite con-
clusion, we must consider the laws under which all
the foreign patents were granted, which complicates
the problem. It has been decided in the case of a
British patent granted for fourteen years and pro-
longed for seven years longer, that the United States
patent, being applied for after the grant of the Brit-
1sh patent, expired at the end of the fourteen year
term of the latter, and was not affected by the prolong-
ation.” Judge Clifford said in this decision that at
the time the United States patent was granted it was
known for what term the British patent was granted,

* flewry vs, Providence Tool Co.,y 14 O, G, 855,
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and when that term would expire ; but no one could
foretell whether the patent would be extended or
not, and it would be against the policy of our law to
make the expiration of the patent here dependent on
the discretion exercised in the future by a foreign
sovercign.

Later, Judge Blatchford decided that a patent on
an tnvention which had been previously patented in
Canada for five years, expired at the end of that five
years' term, although the Canadian patent had been
cextended to fifteen years before the expiration of its
first five years, and after the grant of the United
States patent.”  The extension of a Canadian differs
from that of a British patent in that it is a matter of
richt and not of favor, but this the court decided
made nodifference. IFrom these two decisions, then,
we may deduce the rule that the duration of the
Uniteu otates patent is determined by the zerm fixed
for the forcign patent at the time the United States
patent was granted, not by the ultimate duration of
the foreign patent. If the five-year Canadian patent
had been extended to fifteen years defore the grant
of the United States patent, instead of afterward, it
is probable that the latter would have had ten years
added to its life. We have several times advised
such extensions for this purpose alone.

No deccisions have yet been rendered affecting
other foreign patents than British and Canadian, but
it is casy to apply to other patents the principles al-
rcady ascertained. French, Belgian, German and
Spanish patents are granted at once for the final
term, varying from ten to twenty years, but usually
fiftcen yecars, and are not extensible. But in each of
these countries the grant is made contingent upon
the payment of an annual tax and upon working the
patent within aspecified time, and occasionally upon

* Keissner vs. ."fﬁt”‘f’, 10 O. G,, 356



THE DURATION OF U, S. PATENTS., 69

other contingencies. The question arises whether
the forfeiture of any of these patents because of fail-
ure to fulfill these conditions will cause a simultancous
expiration of a United States patent afterward
granted. We think not, for the very words of the
statute refer to the Zerm for which the patent is
eranted: *“ if there be more than one, at the same time
with the onc having the shortest term.” If a French
patent for fifteen years and a Canadian patent for five
years were both in force when the Unrited States
patent was granted, the life of the latter would be
determined by the Canadian patent, because its Zerme
was shorter than the French, and the lapsc of the lat-
ter in two or three years for non-payment of taxes
would not affcct the United States patent. And, if
the Canadian patent had not existed, such lapse of
the French patent would still have no effect on the
United States patent. There is a wide difference be-
tween the lapsing or forfeiture of a forcign patent
before the end of its term, and its expiration when
its term is concluded. The former is an occurrence
that cannot be foreseen—the latter is a fixed and
publicly known period. Judge Clifford’s language ap-
pears to sustain this view : ** Congress employs the
words ‘the forecign’ patent, evidently referring to
the term of the forcign patent to define the term
of the domestic-patent. Had Congress intended
to grant a patent for an indcfinite term, or for an uncer-
tain and undefined duration, they would have em-
ployed suitable words to express such an intent. . . ..
Great inconvenience would result from the opposite
rule, as neither the authorities of the United States,
nor inventors, or the public would ever, in such a
case, be able to know what the patentee acquired
under a patent granted here.”

Austrian and Italian patents are granted for any
number of years, not exceeding fifteen, at the appli-
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cant’s option, and if for less than fifteen ycars, may
be extended on his request and the payment of the
prescribed taxes. 5o far as their effecct on a subse-
quent United States patent is concerned, these pat-
ents would secem to be equivalent to Canadian pat-
ents. Hence we conclude that a one yecar Austrian
or Italian patent will limit a subsequent United
States patent to expire at the end of that year, un-
less it 1s extended before the United States patent
1s granted.

No conclusive decision has becen rendered as to
the meaning of the expression “patented in a for-
cign country.” An invention is * patented” in this
country when the patent is issued and madce public,
and 1t would seem that in the meaning of our statute
the same essentials should be applied to foreign pat-
ents. Judge Blatchford has defined the ““date of issue ”
of a forcign patent to be ** the date at which his for-
cign patent had cffect as a forcign patent in his
favor.” This 1s not as definite as we might wish,
but in the case of a prior French patent he selected
the date of filing, which is the time from which the
term of a French patent is computed, although in
this case it was the date of filing of a * certificate of
addition” (a sort of annex to a patent already
granted, covering an improvement afterward in-
vented), and the ministerial decree was not issucd
to the applicant until nearly three ‘months after-
ward. But this decision was under the law of 1861,
not under the present law. It states, however, that
under the French law, “if the application is regular,
a decree of the minister is delivered to the appli-
cant and const:tutes the patent”” In this case the
French patent does not exist until such decree is so
dclivered, and the invention cannot be ‘ patented”™
in France, in the meaning of our law, until the de-
crce is delivered, which is what is commonly called
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the date of issue. We believe that the present law
will be so construed. A DBritish patent does not
‘“have cffect as a patent” until it is sealed, so that
the date of sealing may be understood to be the
time when the invention is “ patented in a foreign
country.”

The expression *shall be se Zrnuted as to expire,”
has not bcen satisfactorily expounded. In 1881,
Judge McKennan dismissed a complaint where it
was proved that the invention had been previously
patented in a foreign country, but the domestic
patent contained no consequent limitation of its
term.* The court held that this omission rendered
the patent void. No opinion was rendered, so that
we can have no knowledge of any special circum-
stances that might have been involved. The omis-
sion was probably due to neglect on the part of the
applicant to notify the Patent Office of the cxist-
ence of his prior foreign patent. Patents -granted
since 1874 on inventions previously patented abroad
which contain no limitation of their term, should be
re-1ssued to correct this defect.

It now remains for us to consider only one ques-
tion—the meaning of the words ¢ previously pat-
ented” abroad. But this, and our concluding re-
marks on the subject, we will reserve for our next
issue.’

* Laillaivd vs. Gautschi, 20 O, G., p. 1873.

t We have learned unofficially of a very recent decision, not yet pub-
lished, to the effect that a foreign patent granted after the application
here is filed, and before the United States patent is issued, is a *¢ previ-
ous’’ foreign patent, and will limit the term of the United States patent.
We prefer to review the subje:t in the light of this decision, and there-
fore postpone further consideration of it until the issue of our next num-
ber, before which time the decision will be accessible,



FOREIGN TRADE-MARK LAWS,
I.—GREAT BRITAIN.

The statute now in force in Great Britain for the
protection of trade-marks is known as the Trade-
Marks Registration Act, 1875. Under this statute
trade-marks arc classified as o/ or nezo—a mark in
use previous to August 13th, 1875, being denomi-
nated old, and one adopted since that date being
considered new. This distinction between old and
new marks is quite important, in view of the fact that
the statute restricts the definition of a trade-mark
much more closely in its application to new marks
than to old.

A new trade-mark, to be registrable, must include
one or more of the following features, namely: A
distinctive device, mark, heading, label, or ticket;
or a name of an individual or firm, printed, impressed
or woven in some particular and distinctive manner;
or, a written signature, or copy of a written signa-
ture, of an individual or irm. There may be added
to any onc or more of these particulars, any desired
letters, words, or figures.

The following will not be registered as new marks:
Representations of the Queen. or any member of
the royal family, or of forcign sovereigns, the royal
arms, royal crown, national flags, or arms of cities or
boroughs; or the word *‘‘ patent.”

The proprictor of a trade-mark may be a native
or foreigner, an individual, firm, or corporation.
When more than one applicant claims the same mark,
the Registrar may reject both or all applications; or,
in his discretion, refer the claimants to the courts.
If registration is refused, an appeal may be taken to
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the Court of Chancery. The registration is prima
Jacie evidence of title to the trade-mark for five
years, and after that time it is conclusive.

The proprictor of a registered trade-mark may as-
sign the mark, but only in connection with the good-
will of the business with which it has been used. The
assignee may then, at any time, be registered as the
proprictor.

IFor the purposes of registration, goods are di-
vided into fifty classes. A mark may be registered
in more than one class, but the registration in one
class does not give the registrant the right to pre-
vent another from using the same mark on a differ-
ent class of goods.

The protection is granted for fourteen years,
but this term may be extended periodically at a
small cost.

A wood-cut or electrotype of the trade-mark must
be furnished by the applicant, to be used in adver-
tising the mark in the *‘Trade-Marks Journal.,” The
cut should be as small as can be employed for prop-
erly illustrating the mark; and the largest available
space allowed for one trade-mark is 8% inches wide
by 10 inches long. The cut will not be returned to
the applicant.

After a trade-mark has been allowed, it is adver-
tised in the *“Trade-Marks Journal,” and actual reg-
istration cannot take place until three months have
clapsed from the datc of the journal in which it ap-
pcared. During this interval any person may op-
pose the registration. Registration can usually be
effected in from four to five months after the filing
of the application. The total cost of procuring the
registration of a trade-mark in Great Britain is usu-
ally about forty dollars. When the registration of
several marks is applied for at the same time by the
same person, the cost is proportionately less.



THE UNITED STATES PATENT LAW.
A BRIELF SUMMARY.

Patents are now granted under the law of July 8§,
1370, as revised in the general revisipn of federal
statutes in 1874.

The patent is granted only to the actual inventor,
or to his assignce, or, if he be dead, to his.:xecutor or
administrator. The application must be made and
sworn to by the inventor if he be living, or by his
exccutor or administrator if he be dead. If two or
more persons have by their joint efforts made an in-
vention, they must join in applying for the patent,
even if the invention is to be owned by but one of
them. Otherwise the patent will be void. If two
or more persons are interested in an invention which
has been made by only one of them, that one must
apply for the patent alone, and he can at any time
assign to the others their proportion~te interests.
The inventor is the person who, by .n operation of
his mind, devises, finds out, contrives or crecates the
new and useful thing which is called the invention.
He need not make it with his own hands, as he may
cmploy workn..n to reduce it to practice, but he
must supply them with the ideas involved, and di-
rect their work. If two or more persons work or
consult togetiier, mutually contributing the ideas or
suggestions which are essential to produce the in-
vention, they are joint inventors. Theinventor may
be a citizen or alien, resident here or abroad.

An inventor, in order to obtain a patent, must ob-
serve the following conditions :

i. His invention must be of a patentable char-
acter.
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2. His invention must be n¢zw.

3. He must apply for the patent within two ycars
after the invention was first put in pudlic use or on
sale in the United States.

4. He must not have adandoncd his invention.

5. He must make a formal application for patent
and pay the prescribed fees.

We will explain each of these conditions some-
what more fully:

. Patentability. An invention may consist of a
thing—as a composition of matter,an article of man-
ufacture, or a machine—or it may consist of a way
of doing or producing a thing, as a process, or an
improvement in'an art. In either case it must be
useful, which means that it must be operative, and
neither immoral, harmful, nor frivolous; and it must
be something more than a mere application of an
old thing to a new use, and something more than the
result of the exercise of ordinary good judgment or
discretion, or mere mechanical skill: it must be of
such a charac*er as to have ordinarily required the
exercise of ingenuity, or of the inventive faculty, for
its production, although 1t may in fact have been dis-
covered accidentally, or without conscious mental
action. If with the knowledge the public had
at the time the new thing was conceived, that thing
mignt have been readily produced by any skiliful
mechanic without the exercise of his inventive fac-
ulty, then it is not an invention and not patentable.
The merc application of an old tool or machine, or
an old process, to a new use, without cssentially
changing or adding to it, does not constitute a pat-
entable invention. An invention to be patentable
must be complete, and capable of producing the -c-
sult it is intended for. As a general rule an inven-
tion that produces a new and desirable result, or
that is capableof new and advantageous uscs, 1s pat-
cntable.
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2. Novelty— An invention is necw in the meaning
of the law if, at the time when it was fully conceived
by the applicant for patent, it was not known or
uscd in this country by any other person or persons,
and was not patented in this or any foreign country,
nor described in a printed publication in this or any
forcign country. The fact of its being known or
used /2 seeret in this country, or of its bemg known
or used cither in secret or publicly in a forcign
country, before his invention, will not deprive an
applicant of the right to a patent. A foreign pat-
ent, to anticipate his invention, must have been 1s-
sued and published prior to his complete conception
of the invention. A forcign publication, to antici-
pate his invention, must have been published prior
to such conception, and must have so fully and
clearly described the invention as to enable a per-
son skilled in the art to which it relates to make
and use it without experimenting or inventing. A
lost art re-discovered is considered a new invention.

3. Public Use or Sale—An inventor may keep
his invention secret for any number of ycars with-
out on that account forfeiting his right to a patent,
unless some other persc  afterward invents the
same thing, and, by first bringing it within the
reach of the public and exercising superior dili-
gence, acquires a better right to the patent. But
after an inventor has put his invention into public
use or on sale his time is limited ; he must then ap-
ply for his patent within two ycars from the first
usc or sale. A mere cxperimental use in public is
not a public use unless the experiment 1s success-
ful and the use is continued practically. A single
sale or practical or business use in public consti-
tutes a public use. But a public use of which the
inventor is utterly ignorant will not prejudice his
rights.
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4. Abandonment—Public use or sale of the inven-
tion for more than two years, with the inventor’s
knowledge, constitutes an abandonment of the in-
vention to the public. But there are other ways of
abandoning an invention. An inventor may pub-
licly state that he does not intend to patent his in-
vention, and that he dedicates it freely to the pub-
lic, or his actions may so indicate ; or he may be-
come convinced that his invention is a failure or not
worth patenting, and relinquish all effort and ex-
periment. In the former case the invention becomes
the absolute property of the public, but in the latter
casc he may afterward resume the invention, or an-
other person may afterward invent it and patent it.
An invention may also be abandoned to the public,
after the grant of a patent, by some specific act of
the patentee, showing his intention to give it to the
public ; or part of an invention may be abandonced
in procuring a patent, by showing it in the patent
and disclaiming it, or failing to claim it or to dc-
scribe it as ne-v.

§. /e Application—In order to make an appli-
cation for a patent, an inventor must pectition the
government for the grant of a patent to him, he
must file in the Patent Office a specification fully
describing his invention, and stating what he claims
as new, he must make oath that the invention so
described and claimed was invented by him, and
that he believes it was beforc unknown, and he must
pay to the Patent Officc a fee of $15. If the inven-
tion is an article or machine, or anything that can
be shown in a drawing, he must also file a suitable
drawing, made after prescribed rules, The day
when all these papers are received by the Patent
Office is the date of filing the application. After
being recorded, the papers are referred to one of the
Examiners of the Patent Office, and applications
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arc acted upon by him in turn. There are twenty-
four principal Iixaminers, cach aided by two or more
assistants and clerks, and cach Examiner has charge
of a different class of inventions. The Examiner
causes a search to be made to ascertain whether the
invention has been already patented, or described in
a printed publication, or used in this country. If
the whole invention, or any part of it that the appli-
cant claims, 1s found to’have been so patented, pub-
lished or used, or if the application is not properly
prepared, or 1s incomplete, the Examiner rgects it,
and notifics the applicant of his recasons therefor.
But if the papers are in correct form, and nothing is
found to anticipate the invention, the Examiner
a/lozes the application.

Rejections—When an application is rejected, the
applicant (or his attorney) may amend the specifi-
cation or claims, or he may argue that the Examiner
has wrongly rcjected the patent, or he may do both.
In most cases previous patents are referred to by
the Examiner, to show that some part of the inven-
tion is old, or that the applicant has claimed too
much. In such case, if the Examiner i1s right, the
applicant has to erase or amend the claim or claims.
The application i1s then again examined, and may
be again rejected, or it may bz allowed. If twice
rejected on the same grounds, the applicant must
cither acquiesce or appeal. But applications are fre-
quently several times rejected, on various grounds.

Appeal—From an adverse decision of the lEx-
aminer the applicant may appeal to the Board of
Examiners-in-Chief, on payment of a fee of $1o.
This board consists of thrce members or judges. If
their decision is adverse, a second appeal may be
taken to the Commissioner of PPatents in person, on
payment of a fee of $20; and from his adverse deci-
sion a further appeal may be taken to the Supreme
Court of the District of Columbia.
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Allowwance—When the Examiner finds the appli-
cation in proper form and the invention patentable,
he sends the applicant a notice of allowance of the
patent. The final government fee of $20 is then
payable, or it may bc paid any time within six
months after that datc.® If not paid within that
time the application will lapse, but can be renewed
any time within two yecars from the date of allow-
ance. If not renewed within that time, the inven-
tion 1s forfeited.

Issue of Patent.—The patent is issued to the ap-
plicant in about three wecks after the fec is paid.
Patents are issued and published cvery Tuesday, and
they are dated and take effect from that day. The
patent will be issued to an assignee if the assignment
has been recorded before paying the final fec.

Term of Patent—The patent will remain in force
for 17 years from its date, unless the invention has
previously been patented in a foreign country. In
that case the patent must be limited to expire at
the end of the term for which the forecign patent is
granted; or, if there be more than one foreign
patent, at the same time with the one having the
shortest term. To enable the Patent Office to know
whether to limit the term,. the applicant is required
to state, under oath, whether the invention has been
patented abroad, and, if so, in what countries, giving
the number and date of each patent.

Assegmments —The inventor may assign his rights
cither before or after the issuc of the patent. He
may assign the entire interest or a fractional interest,
as a half or a quarter share in the patent; or, he
may ass:Zn a certain Zerritory, as a State or a coun-
ty. An assignment may be for the entire life of the
patent, or for a less number of years.  Assignments

* During this six months is the proper time to apply for most foreign
patents,
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must be recorded in the Patent Office within three
months after their date, or they will not be valid as
against a subscquent purchaser of the same interest

in good faith.
Leicenses.—A patentee may license another person

to exclusively make or use all that is covered in
his patent, or a part thereof, or to usc the invention
for one special purpose, or to make and sell within a
specified territory.  Several different persons may be
licensed to use the invention, each in a different
trade, or for a different purpose. Or, a license may
mercly permit the licensce to manufacture and sell,
without giving him the exclusive privilege. ILicenses
may be absolute, in consideration of a fixed sum
paid the patentce at first; or, they may be condi-
tional on the payment of royalties, or on other con-
ditions. They may be given before or after issue of
the patent, and cither for its cntive life, or for a
shorter - duration. A shopright is a non-exclusive
license, to manufacture in a certain shop or factory.

The remainder of this article, treating of Joint Owners, Marking
Patented Articles, Infringement, Infringement Suits, Damages, Reissues,
Disclaimers, ete., will appear in our next number. ]
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PATENTS ON
INVENTIONS.

NUMBER 4. DECEMBER, 1882. (JUARTERLY.

A FEW MECHANICAL MOVEMENTS.

It is always interesting to an ingenious man to
observe what devices have been resorted to by other
ingenious men for the solution of mechanical prob-
lems. The mechanical movements depicted on the
opposite page have, as we believe, never before been
published. Some of our readers will recognize indi-
vidual movements as of their own invention, as all
have been selected from patents obtained by us on
inventions of our clicts.

Figures 1, 2 and 3 show a back-or-forth ratchet,
designed for an automatic staticn-indicator. It gives
a step-by-step rotation to the notched wheel, in one
direction or the other, according as the lever is vi-
brated above or below the position shown. The
tooth in Fig. 1, which enters the notches, is presscd
into them by the spring @, and the arm on which it
1s mounted is a spring plate, which tends to press
the tooth toward the observer, but when in the po-
sition shown is prevented from doing so by a cam-
plate, which is omitted in this view, but shown in

{Copyright, 1382, by BURKE, FrasER & CONNETT.)
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Figs. 2 and 3. Starting from the position shown in
Fig. 1, the tooth, in moving either up or down, car-
ries the wheel with it the distance from one notch
to the next, and then springs sidewise into the
groove in the plate. On returning it slides in this
groove ; is pressed away from the axis of the wheel
by the inclined bottom of the groove, until it passes
beyond the periphery of the wheel, and thereupon
the inclined side of the groove, shown in Fig. 2,
presses it back on to the periphery of the wheel,
over which it rides until it reaches the next notch,
which then stands in the middle, and into which it
drops, thus resuming its first position.

Iig. 4 shows a throw-off movement used in some
ot the Estey organs. In addition to the usual ¢ track-
er-pin”’ & beneath the key, and which works the or-
dinary valve, there is another pin ¢, arranged to slide
through a hole in an oscillating bar &, and to rest on
the tail of a rocking lever or valve. When in the
position shown in full lines, the depression of the key
will open this valve; but when it is desired that the
valve shall not be opened, the bar 4 is oscillated, by
drawing a *‘stop,” so as to bring the upper end of
the pin ¢ under the notch in the key.

Fig. 5 i a combined lever movement used in a
horseshog machine. The rotation of the cam-shaft
above vibrai *s the large lever, and this acts upon the
small lever, which is thrown back by the spring be-
neath it. The small lever forces down the sliding
bar ¢ with a quick motion, while the squeezing toe /
moves to the right with a slower motion, and presses
the hot iron against the anvil, only a fragment of the
latter being shown. Thustwo diverse movements at
right-angles toeach other are obtained from one cam.

Fig. 6 1s a ratchet-catch for spring curtain-rollers.
The spindle shown in section is stationary, and a
spring coiled on it inside the roller tends to revolve
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the latter in the direction of the arrow, and sq roll
up the shade, but is prevented by the loose vertical
pin, which catches against the abrupt side of one of
the two notches in the recess in the roller-end.
When the shade is drawn down, the roller revolves
backward freely, and when the shade is wound up
rapidly, the notches pass beneath the pin too quickly
for it to drop in, asit is thrown upward by the rising
incline preceding each notch. But on winding up
the shade slowly, the pin drops into a notch and
stops the roller.

Fig. 7 is a friction-clutch, or substitute for a ratch-
et and pawl. The three balls are pressed into the
wedge-shaped spaces by the springs behind them.
On rotating the shaft in the direction of the arrow,
the balls become wedged into these spaces, and the
casing is compelled to rotate with the shaft, but, on
turning the shaft backward, the balls are freed and
the casing released.

Fig. 8 is another friction-clutch. When the shaft
is turned in the direction of the arrow, the three tog-
gle-arms straighten out and force the wedges be-
tween the segments of the rim, causing the latter to
expand and bind against the casing, which thereupon
revolves with the shaft.

Fig. 9 shows part of an ingenious electrical indi-
cator. The wheel has numbers on its periphery,
and is enclosed in a case (not shown) having an
opening at the right large enough to show one num-
ber ; but when the parts are in the position shown,
only a blank space on the wheel is visible through
the opening. There are eleven pins on the wheel,
arranged on equidistant radii, but successively near-
er the centre. An escapement-rack, with alternate
'scape-teeth, is arranged in front of the wheel, and
is capable of descending in vertical guides. It bears
a tooth g (shown by dotted lines) on its back side,



84 A FEW MECHANICAL MOVEMENTS.

and when the rack is elevated, as shown, the first
pin on the wheel (shown also by dotted lines) rests
against this tooth, and the wheel, which tends to
rotate in the direction of the arrow, is thus held
stationary. The rack is upheld by its lowest 'scape-
tooth resting on a pallet £, which is connected with
the armature of an electro-magnet (not shown).
When the pallet is vibrated to the left, the rack
drops the space of one tooth ; the first pin on the
wheel slips past the tooth g, and t*: wheel com-
mences to revolve. If it is desired to display the
first figure, no further movement takes place, and
the second pin strikes the tooth g, and stops the
wheel at that point ; but if some other figure is to be
displayed, the pallet is made to vibrate rapidly a
corresponding number of times; the rack descends a
corresponding distance, so that the tooth g stops in
the path of the pin corresponding to the desired
figure ; and when that pin reaches this tooth, the
wheel is stopped, with the desired figure at the open-
ing. This device operates in practice with remarka-
ble rapidity.

Fig. 10 shows a trip-lock—used in the indicator
just described. The horizontal lever rests on a nar-
row ledge on the vertical lever, and a strong spring
presses downwardly upon it. The vertical lever is
pressed to the right by a weak spring, and when
moved slightly to the left (by means not shown)
the upper lever is no longer supported, and descends,
its wheel rolling against the inclined surface on'the
vertical lever, and so pressing the iatter forcibly to
the left. On lifting the horizontal lever, the other
will be released and will spring under, and again up-
hold it.

Fig. 11 shows an organ stop-action in both posi-
tions. A spring (not shown) pulls on the rod 7, and
so keeps the stop-pull in place when it has been
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pressed back, but has no power to press it back when
it 1s pulled out.

Fig. 12 shows a lever with two dogs or arms pivot-
ed to it, and rocking alternately on fixed spurs be-
neath. The points of these spurs are at different
distances from the centre, so that the free end of the
left-hand dog is not thrown up as high as is that of
the right-hand one. Consequently, the vertically-
sliding rod is lifted higher when in the position shown,
than when the lever is tilted to the opposite inclina-
tion by pulling down on the wire at the left. This
1s used to operate the valve of a flushing-tank, to
obtain a short flush when the wire is pulled down,
and a long flush when it is released.

Yig. 13 shows a cam-lever for operating a railway
switch. By pulling the rod in the direction of the
arrow, the switch is shifted to the other track. In
cither position one of the arms of the lever prevents
the displacement of the switch, by standing at right
angles to the rail and in the direction of its only
possible motion.

Ol s e

A WARNING TO INVENTORS.

It has become our duty to again warn inventors
in respect to the preparation of their specifications
and claims. The text of our warning is the stand
taken by the United States Supreme Court in the
case of Miller vs. The Bridgeport Bracss Co., referred
to in our first number.

This was a suit for infringement under a re-issued
patent, and the Court, in its decision, which was in
favor of the defendant, took occasion to announce
its views respecting the statute authorizing re-issues,
which views. were widely different from those com-
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monly held by solicitors and the Patent Office; at
least the construction placed upon the statute by
the court differs very much from the construction
that would be inferred {rom the former practice of
the Patent Office in granting re-issues. Formerly
the office only required from an applicant for re-
t1ssue that he should introduce no new matter inte
the amended specification; that he should make oath
that the error he sought to correct occurred from
inadvertence, accident, or mistake; and that his in-
tentions were not fraudulent or deceptive. It was
immaterial how long a time had elapsed since the
grant of the original patent, or what vested interests
the re-issued patent would interfere with. It was
held, in a general way, that what the applicant was
entitled to claim, but failed to claim, in his original
patent, he could cover in his re-issue by enlarging
his claims; and little or ne inquiry was made as to
the manner in which the “accident or mistake” oc-
curred by which the original patent was limited, or
rendered “inoperative or invalid.” Under this prac-
tice a patent which had been butchered and rendered
worthless through the ignorance or incompetence of
the person who prepared the application might, in
the hands of a skillful solicitor, be re-issued to cover
all that should have been covered in the original
patent. Thus, when an inventor had obtained a
worthless, emasculated patent, through patronizing
an incompetent solicitor—generally of the *‘ no pat-
ent no pay” kind—his rights were not deemed en-
tirely forfeited, but by paying for the work over
agz;in he cculd have a re-issue which would set him
right.

There is little doubt, however, that this practice
was confrary to the spirit, and even the letter, of
the statute. At any rate, the decision of the Su-
preme Court before mentioned—which will douktless:
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serve as a precedent and guide for the lower courts
and the Patent Office—construes the statute so ad-
versely to the grant of re-issued patents that these
willl, in the future, be the exceptions and not the
rule.

Briefly, the court holds that to be valid a re-issue
must be applied f3r within a reasonable time after
the issue of the original patent. No time is fixed
wherein the application must be made, but the lan-
guage of the decision seems to imply that when the
error sought to be corrected is palpable, and to be
seen on first reading the patent, then the application
for the re-issue must be made at once. The court
also holds that the error in the original patent which
the applicant seeks to correct by re-issue, must be
such as would render the patent inoperative or in-
valid, and there must be proof that this error was
brought about by a bdona-fide mistake, accident, o~
inadvertence, and did not arise from error of judg-
ment, ignorance, or incompetence. If an applicant
for an original patent fails, through ignorance or in-
competence, either on his part or that of his attor-
ney, to claim aii that he shows in his application,
and that he is entitled to claim, he thereby aban-
dons that much of his invention to the public, and
may not thereafter claim it, either in a re-issue or
in 2 new application. In view of this it is easy to
understand that the specification and claims in an
application for patent should be drawn with scru-
pulous care, and with the skill that comes of long
experience in the preparation of such papers. Few
inventors have this skill and experience, and few are
well enough versed in the technicalities of claims to
know, even when they read them, how much of the
invention they cover. This must, of necessity, be
left almost entirely to the solicitor. If he fails in
his work, through ignorance or neglect, the inventor
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must inevitably suffer. It follows, then, that the
inventor who seeks a patent that will fully cover the
invention and protect him in all his rights, will, if he
is wise, seek the services of a competent, faithful,
and honest solicitor; one who knows how to perform
his difficult duty, who will perform it well, and who
will be frank enough to tell his client just what his
patent covers and what it does not. Such a man
the inventor will have to pay well for his services;
more, perhaps, than he would to others; but in this
case the best 1s the cheapest. There are hungry
attorneys who, without a single qualification that a
patent solicitor should have, secure business by ex-
tensive advertising and offets to procure a patent
for very little money. It is this class which is
mainly responsible for the thousands of worthless
patents now in existence, and which, under the new
rulings of the court, can rarely be put into better
shape by re-issue.

It has been said that less than fifty per cent. of
the applications filed in the Patent Office are well
drawn, and that at least twenty-five per cent. are so
badly prepared as to be worthless. Yet these worth-
less papers have been prepared by paid attorneys,
most of whom, probably, expect to receive a con-
tingent fee also when they have secured for the in-
ventor a worthless patent on their badly prepared
papers.

Many inventors, we are glad to say, do not need
this warning, as they are sufficiently familiar with
the procuring of patents to know the value of a
skillful solicitor; and we hope that many of those
who are less experienced in patent matters will be
able to see in which direction true economy lies,
without waiting to be taught the lesson by the
troubles that will surely come with a worthless or

defective patent.
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PATENTS IN FRANCE.

French patents cover not only the territory of
- France, but also all the colonies. France alone
.covers an area of 204,177 square miles, and had in
1876 a population of 36,005,788. The colonies have
a total area of 335,629 square miles, and a total popu-
lation of about 3,000,000 souls. The most important
colonies are the West Indian islands of Guadaloupe
and Martinique.

The foreign commerce of France is more than
one-third greater than that of the United States,
and a much larger proportion of it is carried in na-
tive ships than is that of the United States. Her
exports in 1880 were nearly three-fourths the value
of our own, while her imports in that year exceeded
ours by nearly one-half. France exported manu-
frctures in 1880 of the value of $357,000,000 in addi-
tion to what she retained for her own consumption.
Her commerce is chiefly with Great Britain, Belgium,
Germany -and Italy, and her principal exports are
silk, woolen and leather goods, sugar, wine, spirits,
and agricultural products. The commerce of France
with Great Britain is more than double that with
Belgium, the country next in order. - The annual
<oal production of France is about one-third that of
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the United States, and her iron production is about
one-fourth. There are about 15,000 miles of rail-
ways in operation in I'rance. |

For many inventions France is a valuable country
in which to obtain patents. This is especially the
case with inventions pertaining to textile manufact-
ures, electricity, agriculture and various kinds of
fancy goods. There are indeed few inventions, of
value in America, that cannot be made profitable in
France, if properly patented there, and if reasonable
efforts are made to introduce them. Next to Cana-
da and Great Britain, France is the country most
frequently selected by American inventors in which
to patent their inventions.

French patents are granted under the law of
1844, which, although not as advanced and liberal
In its provisions as are the United States and Can-
adian laws, nevertheless affords perfect protection
to inventors who comply with its requirements.
The patent is granted to whoever applies for it,
without examination; it being left for the courts to.
determine its validity and the rights of the patentee.
Any person not the inventor can lawfully obtain the
patent if he has the inventor’s sanction. In such
case he should previously secure the inventor’s con-.
sent in writing, for use in case his right to the pat-
ent is ever questioned. Medical preparations and
financial schemes are not patentable. In other re-
spects the rules determining the patentability of new
inventions are nearly the same as in most other
countries. An invention is not considered new if it
has been made public, either in France or elsewhere,
in such a way as to enable it to be worked, before
the application for the patent is filed. The issue of
a toreign patent on the invention is held te be such
a publication; so also is the placing of the invention
on the market, or exhibiting it to the public, or to
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those engaged in the trade to which it relates, ex-
cept when secrcey is enjoined; and its illustration
or sufficient description in a newspaper or book, or
in a circular issued to the trade or the public.
‘Hence it is of the utmost importance to an Amer-
ican inventor who wishes to patent his invention in
France, that he shall not give it publicity in any
way until the necessary papers have been filed in
the French office. To accomplish this, he must
defer paying the final fee on his United States pat-
ent until after he has instructed his solicitor to pre-
cure the French patent, and he must postpone plac-
ing the invention on the market, or advertising or
exhibiting it, until such time has elapsed as will
suffice to file the application in France, which is
usually about three weeks after the papers are
mailed.

The papers necessary in applying for a French
patent are a petition, specification, drawing or spec-
imen, and memorandum. Usually the applicant
appoints an attorney, in which case he executes
only the power of attorney himself, leaving the at-
torney to sign the other papers. The first install-
ment of the governmeant tax is paid, and the
receipt therefor and the application papers are filed
with the Secretary of the Prefecture in the proper
department, and are forwarded thence to the Minister
of Agriculture and Commerce, where they are reg-
istered and examined. The novelty of the inven-
tion is not considered, the patent being granted as
a4 matter of course, unless the papers are informal,
or the invention not of a watentable character. The
certificate is duly issued, and the patent dat.. from
the original filing of the papers. - The duration of the
patent is either §, 10 or 15 ‘years, at the applicant’s
option, 1§ years being the usual term; but if the in-
vention has been already patented abroad, the French
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patent will not remain in force after the expiration
of any of the foreign patents.

The patent is granted upon these three conditions:
(1) The patentee shall pay a tax of 100 francs to the
government each year, before the anniversary of the
date of the patent; (2) he shall work the invention
in Irance within two years after the issue of the
patent, and not suspend its working for more than
- two consecutive years, unless in either case he can
- justify his inaction; and (3) he shall not import into
‘* France objects manufactured abroad and which are
» similar to what he has patented, except that on
- special permit he may import a single specimen or
model. The conditions of working and non-import-
ation were probably designed to compel the pat-
entee to establish the manufacture of the invention in
France if he would render his patent profitable, the
object being to stimulate IF'rench industries; but this
result is not attained to any considerable extent, be-
cause of the leniency of the courts in constiuing the
law, and the case with which its requirements can
be evaded by those patentees who wish to preserve
their patents but are not ready to operate them.
The tenor of the judicial interpretation of the sec-
tion of the law requiring working may be understood
from the following extracts from the works of emi-

nent French legal writeyrs:

¢¢ The courts will consider, according to circumstances, whether it has
been worked or not; whether or not the working has been interrupted,
and if the reasons for not working are sufficiently justified .”

¢¢'The spirit of the law is indubitable. It intends to punish only vol-
untary, premeditated and calculated inactivity.’

‘VYhe voidance prescribed by paragraph 2 of article 32 [reyriring
werking], touches only voluntary inactivity. The law aims to puni
for inaction only the one who has willingly remained idle. It would
have beei. really too unjust to apply the penalty to one who has ab.
stained on account of circumstances independent of his will,”’

The patent rernains presumptively valid until an
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attempt is made to overthrow it because of non-
working, and it is then obligatory on the patentee
to prove to what extent he has worked the inven-
tion, or, if he has not worked it, to explain his de-
fault as best he can. There are no fixed .requisites
for working, as this depends entirely on the charac-
ter of the invention, and the circumstances under
which the patentee is placed. FEach case is decided
by the courts on its own merits, and any mitigating
circumstances tending to excuse or explain an in-
sufficient working, or a failure to work within the
prescribed time, are given their due weight.

We recommend our clients who procure French
patents to have at least one machine or article con-
structed in France within the first two years, and
applied on at least one occasion to the use for which
it is intended. It is best that this be done in a pub-
lic manner; and some witness should make an affi-
davit of the facts at the time, for use in case it ever
becomes necessary to prove the working. Within
two years thereafter, and at the end of each interval
of nearly two years, the same operation should be
repeated, although in the case of a productive ma-
chine it would probably be sufficient to operate the
same machine again for a short time, in order to
turn ort a few finished specimens of its product.
LLess than what we recommend would in many in-
stances be accepted as sufficient, but whenever the
patentee 1s able to do this much it would not be
entirely safe to do less. It is not sufficient to take
the parts of the thing to France, and put them to-
gether there; the entire structure must be made in
France.

As regards the unauthorized importation of the
invention, one of the writers before quoted says:

“ The judicial authority . . ., . refused to apply the penalty of for-

feiture when the importation, although unauthorized, was not in its
nature capable of damaging national industry.”
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«1t is proper to decide to-day, as was decided by the couris of Doual
and Paris in 1846 and 1855. 'The importation of a few specimens of the
articles, or the importation of machines, having no other object in view
than to find either partners or licensees for the invention, should not be
considered a violation of the prohibition of the law.””’ |

Nevertheless, as the official license to import can
be procured for about five dollars, we would not
advise importing without it except in case of such
urgency that the official delay would be disastrous.

Before the assignment of a French patent can be
recorded, all the annuities for the unexpired portion
of the term must first be paid. This remarkable
provision, not found in any other patent law, is
habitually evaded by giving instead an absolute
exclusive license, with power to sub-license, whicl
answers nearly all practical purposes. |

If the patentee or his assignee (not licensee) in-
‘vents an improvement, he may cover it by a ‘‘ patent
of addition,” which forms then a part of the original
patent, and benefits the other co-owners equally
with the one patenting it. Such a patent has the
advantage that there are no annual taxes to be paid
on it, and the disadvantage that it is extinguished
by the expiration or forfeiture of the original. In-
stead of being so protected, the improvement may
be patented ind=pendently.

The infringement of a patent is a penal offense,
punishable on the first occasion by a fine, and on its
repetition by imprisonment. ‘The counterfeit goods
can be seized and delivered te the patentee, and he
may also recover damages. -

Whoever, having no patent, or after his patent
has expired, announces himself as patentee by mark-
ing his goods ‘“patented,” or otherwise, or who,
being a patentee, fails to add the words *“ Sans gar-
antie du Gouvernement” (without government guar-
anty), renders himself liable.to-a fine.

A French patent usually costs an’ American in-
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ventor from seventy-five to one hundred dollars,
and the annual taxes usuvally amount to about
twenty-seven dollars each year. This makes the
average yearly cost about thirty-three dollars, as
compared to seventy-five dollars for a British pat-
ent. lne cost is somewhat reduced by paying sev-
eral annuities together. In most cases when the
invention is of any practical value, the American
patentee succeeds in disposing of his French and
other foreign patents in the course of the first two
or three years, so that the expense of maintaining
them subsequently falls on the buyer. It should be
remembered that in taking foreign patents, what-
ever price can be procured for them in excess of
their cost is clear gain to the inventor.

e o S

THE DURATION OF UNITED STATES
PATENTS.

III.

In the previous article we have considered the
character and extent of the limitation of the term
of patents granted for inventions previously patented
abroad, and the effect of the limitation not being
expressed in the face of the letters patent. It now
remains for us to consider what patents are subject
to such limitation.

As we have already said, there is no doubt but
that patents granted before the issue of any foreign
patent on the same invention, are not limited in
their term, but endure for the full 17 years. On the
other hand, there is no doubt that a patent will be
limited in its term whenever the same invention was

LY

patented in some foreign country before the patent
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here was applicd for. But until quite recently the
profession has been in doubt as to whether the dura-
tion of a patent was limited in case the invention
was patented abroad during the interval occurring
after the filing of the application and before the is-
sue of the patent. This doubt has now been set at
rest by a decision of Judge Nixon,* rendered in
August last, to the effect that a foreign patent
granted after the filing of the application for and
before the grant of the United States patent, will
limit the term of the latter. 1In short, that the ex-
pression in the law, * previonsly patented in a foi-
eign country,” means so patented previously to the
grant of the United States patent, and not previ-
ously to the filing of the application. This decision
supersedes and sets aside the decision of Commis-
sioner Paine, referred to in our first article on this
subject, page 1I.t

It is perhaps needless to say that this decision
fixes the law in this respect so long as it stands un-
reversed by the Supreme Court, but we are impelled
to observe, with all deference to the well-known
ability and erudition of the learned Judge who ren-
dered it, that its correctness seems open to grave
criticism. Certainly in the case before him it works
great hardship. The plaintiff was owner of a patent
which was applied for Dec. 1, 1876, and granted
Nov. 20, 1877; during this interval he applied for
and was granted a Canadian patent for § years,
which term expired Jan. 11, 1882. According to
this decision his United States patent expired on
the latter date, although the Canadian patent, hav-
ing been extended in 1881, is still in force. The
Patent Office did not require the applicant to give it
information regarding any foreign patents he might

¥ Bale Refriverating Co. vs. Gillett, 22 O, G., 1207.
1 fox parte Mann, 17 O, G,, 330.
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have obtained in the interval while lus application
was pending; there was no official rule which he
failed to obey; there was only this vague and am-
biguous provision in the law, which at that time the
profession almost unanimously believed to have no
bearing on such cases, and yet this patentee is pun-
ished by having the term of his protection, on an
invention valuable enough to have been infringed,
curtailed to less than five years. Much of this injust-
ice is certainly due to the law itself, but is not some
of it due to the construction put upon the law by
this decision? And could not the decision have
construed the law more liberally to inventors with-
out departing either from the literal meaning of its
language or its obvious intent? Could the makers
of the law have intended to curtail the term of any
patent that was applied for before the inves. lion was
patented abroad ? We think it unreasonable to sup-
pose that Congress could have intended any such
injustice, and we are unable to perceive that their
language is conclusive that they did intend it. The
whole question hinges on the meaning of the word
‘“ previously,” and this word stands quite alone, the
immediate context affording no clue to its meaning.
Judge Nixon construes the law as though it had

been worded-——

Every patent granted for an invention which has been, previously /¢
such grant, patented in a foreign country, etc.

And he says that it would seem ‘‘ to be wresting the
language of the section from its plain and obvious
meaning,”’ to interpret it as though it had been writ-
ten thus:

Every patent granted for an invention which has been, previously
lo the application therefor, patented in a foreign country, etc.

We are unable to see that the statute as it stands
has any plain and obvious meaning; it seems to us



08  THE DURATION OF U. S. PATENTS.

that it is susceptible of a double meaning; that con-
sequently it was clearly within the option of the
court to choose whichever meaning seemed most
compatible with the exercise of right reason; and
that that meaning should have been selected which
would work the lesser injustice and render the law
the more possible of execution. The court did not
consider the effect of thé application of this doctrine
in the practice of the Patent Office, and perhaps was
not informed of the impossibility in certain cases of
executing it. The Office can compel an applicant
to inform it what foreign patents he had obtained
at the time of the filing of his application, because
during the pendency of his application that is a time
past; but he cannot inform the Office what patents
will have been granted him by the time his United
States patent is issued, because that is a time future.
How, then, is the Patent Office to execute the lavr,
and limit the patent, in the case of a foreign patent
ogranted after the payment by the applicant of his
final fee, and before the issue of his patent, an inter-
val of about three weeks? It cannot doit. To ex-
ecute the law, as now construed, in all cases, is a
physical impossibility.

Judge Nixon says, “ We are at a loss to under-
stand what the time of filing the application has to
do with the matter.” It has at least this to do with
it, that it is the only step in the obtaining of the
patent that is fully within the control of the appli-
cant. If there is a delay in the filing of the appli-
cation, the applicant may justly be charged with it,
for it is the fault of either himself or his agent. But
the issue of his patent may be delayed by a variety
of causes, not in any sense his fault or that of his
agent ; they may be wholly the fault of the govern-
ment, or the result of circumstances the fault of
neither party. It must be remembered that this
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provision of the law is constructively penal, and the
law should not be so construed as to punish a man
for a default over whigh he has no necessary control,
and over which in many cases he has absolutely no
control, if its language admits of any other construc-
tion. In view of these considerations we cannot but
incline to the belief that this decision will be re-
versed by the Supreme Court. .

We would summarize the present condition of the
law as follows, bearing in mind that it applies only
to patents granted since July 8, 1870.

1. Every valid patent granted for an invention
which has not been patented in any foreign coun-
try with the patentee’s knowledge or consent, will
endure for seventeen years.

2. If the invention has been patented in a foreign
country with the patentee’s knowledge or consent,
but not until after the date of the United States
patent, the latter will still endure for 17 years.

3. But if the invention was patented abroad be-
fore the application for the United States patent
was filed, it is certain that the term of the patent
will be limited.

4. And it has been decided that it will be likewise
limited if the invention was patented abroad after
the application for the United States patent was
filed, and before the patent was granted. [But there
is a fair possibility that this doctrine will be reversed
by the Supreme Court.]

5. And if the invention was ‘‘ previously patented”
abroad, and the patent (having been granted since
June 22, 1874), has upon its face no limitation of its
term, it has been decided (though not conclusively)
that the patent was void from the beginning. [There
Is a strong probability that this doctrine will be re-
versed by the Supreme Court.] |

6. It has been decided that a patent that is limited
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in its term by a previous foreign patent, will expire
at the end of the Zerm2 for which such foreign patent
was granted, at the time the United States patent
was granted.

7. If the term of the foreign patent is extended
after the date of the United States patent, it has
been decided that such extension will not prolong
the limited term of the latter, even though such ex-
tension be a matter of right and not of favor (such
as the extension of a Canadian, Austrian or Italian
patent).

8. If the previous foreign patent which limits the
term of the United States patent lapses because of
non-working, or non-payment of taxes, its lapse will
not affect the term of the latter patent.

9. :1f there be more than one previous foreign pat-
ent, only the one having the shortest term will have
effect to limit the term of the United States patent;
the others need not be considered.

10. An invention is “pafented in a foreign country”
(in our opinion) when the foreign patent begins to
take effect to protect the patentee from infringe-
ment. It is so patented in Great Britain when the
patent there is sealed; in France, Belgium, Ger-
many, Austria, Italy or Spain, when the patent in
either of these countries is signed, or sealed and is-
sued. [We believe that the decision in De Florez
vs. Rayunolds,* is not conclusive against this view,
because it contradicts itself, and because it was not

rendered under the present law.]

We must alrexdy have said enough, incidentally,
to show the gross injustice of this obnoxious provis-
ion of our law, even if given the most liberal inter-
pretation possible. Nearly every invention of any
value that has been patented here, has also been

* Referred to on pages 66 and 70 f No. 3.
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patented abroad, and in a large proportion of cases
the foreign patents antedate the United States pat-
ents. All such patents are now involved in doubt,
and many are so discredited that it is impossible to
place them to any advantage, for no manufacturer
is willing to buy a patent that may have already
expired, or, if not, the duration of which is doubtful.
It is worthy of note that unimportant inventions,
which are rarely patented abroad, are protected for
[7 years; but many inventions of real value and im-
portance are protected for an uncertain term, which
may be one year, or five years, or fifteen years, or
other term, according to circumstances.

Why should the law punish an inventor for pat-
enting his invention abroad? The only reason we
know of is that the laws of all other countries do the
same. Foreigners have no right to complain of this
feature of our law, for their own laws are just as bad,
although more liberally construed. But our own citi-
zens, and especially inventors and manufacturers,
should join in an earnest effort to induce Congress to
repeal this obnoxious provision. That would correct
the injustice for the future: but they should do more.
Provision should be made to correct the injustice
done in the past, and being done now in each week’s
issue of patents. The cloud should be lifted from
patents already granted which come under this sec-
tion of the law. As to how this can best be done
with due regard to the rights and convenience of the
public, is a delicate and difficult question, deserving
the grave and careful consideration of our legislators
and of the patent profession.




THE UNITED STATES PATENT LAW.
[Continued from pagc 80.]

Foint Owners.—Joint inventors are joint owners of
the patent, the same as joint assignees. Unless
there be some proof to the contrary, joint owners
are assumed to be equal owners. Either can manu-
facture, use and sell without accounting to the
others ; can grant a non-exclusive license under the
patent, and can assign his interest independently of
his co-owners. But damages recovered for infringe-
ment must be divided between the co-owners in the
proportions of their respective interests.

Marking Patented Articles—Every article made
under a patent must be marked ¢ Patented,” with
the date of the patent, or, if the character of the
article renders this impracticable, the wrapper, pack-
age or label must be so marked. The penalty for
failure to mark is that no damages can be recovered
for any infringement except those committed after
the infringer has been specially notified of the exist-
ence of the patent. Every person who 1m1tates a
patentee’s mark, or who marks ¢ Patented,” or other
word of like 1mport on any article on which he has
no patent, with intent to deceive the public, is liable
to a penalty of $100 for each offense.

Infringenment—Any one who, without the consent
of the patentee, either makes, uses, or sells a pat-
ented article or machine, or operates a patented
process, is an infringer. The unauthorized manu-
facture, sale or use of an article different from that
covered by the patent, is an infringement if it is a
copy of the patentee’s article in any essential re-
spect, as defined by the claims in the patent. A
difference only in proportion, appearance, or degree,
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that does not materially change the function, capa-
bilities or result of the patented machine or article,
is an infringement. The alleged infringement may
be a better and more perfect machine or article than
that covered by the patent, but if it embodies the
material portion of the patentee’s invention, it is
none the less an infringement for being also an
improvement. The fact that the infringer is work-
ing under a patent for an improvement, does not
relieve him of the charge of infringement. A patent
protects a man in the new thing or feature that he
has invented, but it does not give him any right to
appropriate the invention of another patentee. On
the other hand, the new article or machine may
produce a result so much better than, and so differ-
ent from that of the patented article or machine, as
to raise a presumption that it is not an infringement
of the patent. It is not an infringement if its con-
struction or mechanism is materially different from
that disclosed in the patent, and it produces a differ-
ent effect (an effect differing in kind, not necessarily
in degree), so that it bears no evidence of the pat-
entee’s novel ideas having been availed of in its pro-
duction. The substitution of a mechanical equiva-
lent for one of the parts or elements in the patent
1s not sufficient change to avoid infringement. The
mechanical equivalent of a part is something that is
known to have the same function or to effect the
same result in substantially the same way. Thus a
weight may be the mechanical equivalent of a spring,
a wedge of a screw, a rope or rod of a chain, or one
variety of gearing of another. Where a patent is
for a new combination of parts, a machine omitting
any of those parts and not substituting equivalents
for them is not an infringement. If the patent is
for a machine or a process only, the sale or use of
the product is no infringement. An innocent in-
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fringer is none the less an infringer because of his
innocence. The government has no right to use an
invention without the patentee’s cons. .

Infringement Swuits—>Suits for infringement are
brought in the U. S. Circuit Courts, with right of
appeal to the Supreme Court. The patentee may
apply to the court in equity to enjoin the infringer
from further infringing, or he may bring an action
in law to recover damages. In either case the de-
fendant may claim that the patent is void, or that
he is not infringing it. When an equity suit is de-
cided in favor of the plaintiff, a decree is rendered
forbidding the defendant to infringe in future, and
an accounting is ordered to ascertain the amount of
damages which the plaintiff is entitled to recover.

Damages.—In a suit at law the plaintiff may re-
cover only damages; in equity he is entitled to
recover the profits made by the defendant in addi-
tion to the damages. The law allows the court to
enter judgment for three times the amount of the
actual damages. Profits are the gains the defend-
ant has made by the unlawful use of the patented
invention; damages are the loss the plaintiff has sus-
tained by the infringement. If a license fee has been
established, that will be the measure of damages for
the infringement. Where the patent is for an im-
provement, the damage is that sustained by the use
of the improvement alone, and niot by the use of the
entire machine. If the defendant can prove that
improvements which he had added tc the patented
invention contributed to the profit, the portion of
the profit due to such improvements must be de-
ducted from the total profit.

Disclaimers.—There are two kinds of disclaimers.
(1). A clause or statement in the specification of a pat-
ent to the effect that a certain thing or feature is old,
or not the invention of the patentee, is so called. It
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csuch a statement has been erroneously inserted in a
patent, it should be corrected by a prompt re-issue
of the patent. (2). When a patent is found to be
too broad, or to claim more than the inventor was
entitled to, it should be limited either by filing a
disclarmer or by applying for a re-issue. The for-
mer remedy is to be applied when the patent can
be corrected by simply erasing a certain claim, or a
certain clause in the specification; the latter when
the specification or claims require to be rewritten
in any part. If neither remedy is applied, the pat-
ent will remain valid in part only, and in any suit
for infringement of that part the plaintiff cannot
recover costs.

Re-issues.—A re-issue is a new and corrected pat-
ent, issued in place of a defective one which has been
surrendered to the government. The corrected
patent is issued only for the remainder of the origi-
nal term, and does not extend the duration of the
protection. A valid re-issue can only be obtained
when the patent is either ** inoperative or invalid,”
and that because of ‘“ a defective or insufficient spe-
cification,” or because the inventor has claimed more
than he was entitled to. The error must be proved
to have occurred * by inadvertence, accident or mis-
take,” and without fraud or deceit. The re-issue
takes effect from its date, and covers only those in-
fringements occurring thereafter. Re-issues have
formerly been commonly sought in order to broaden
patents that were erroneously limited; but a late
decision of the Supreme Court has greatly modified
this practice.* Now such 2 re-issue must be applied
for without unreasonable delay after the limitation is
discovered. If the defect is obvious, it is presumed
that the patentee will discover it immediately, and
the patent must be promptly returned for re-issue.

* See article, ¢ Re.issued Paents,”” in No, 1, pa7e 5.
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Extensions—Since March 2, 1861, all patents have
been granted for 17 years, and cannot be extended
except by special act of Congress. Such acts are
very rarely passed, as Congress is in general averse
to prolonging patents. |

Interferences—An Interference is a proceeding
instituted by the Patent Office to determine which
of two or more rival inventors of the same thing 1is
entitled to the patent. An Interference is declared
when two or more applications for a patent on the
same invention are pending at the same time, or
when an application is rejected on an unexpired
natent, and the applicant shows that he made the
invention before the patentee’s application was filed.
Flach contestant is permitted to take testimony to-
prove when he made the invention, and the patent
1s generally given to the first inventor. But if a
foreigner be a party, he cannot establish an earlter
date for his invention than the date of his earliest
foreign patent, or of a printed publication describing
his invention, or of the arrival of the invention In
this country. If any party takes no testimony, he is
assumed to have made the invention on the day he
filed his application, and if neither party takes testi-
mony, the patent is given to the first applicant. The
first inventor is he who first concerved of the inven-
tion, if he has used reasonable diligence in reducing
it to practice. An invention is *reduced to prac-
tice” when it is first practically used; or when, in
some instances, it is so embodied in an operative
machine as to be capable of practical use, though
not actually so used. The inventor first to conceive
the invention, and first to reduce it to practice, is
necessarily the first inventor. The only doubt arises
when the one last to conceive is the first to reduce
to practice ; in such case, if the one who first con-
ceived the invention did not forfeit his right by un-
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reasonable delay in reducing to Eactice, he is enti-
tled to the patent, notwithstanding the prior reduc-
tion by his competitor..

Interferences are first decided by the Examiner of
Interferences ; from his decision an appeal may be
taken to the board of Examiners-in-Chief, and from
them to the Commissioner, whose decision is final.

Caveats.—A Caveat is a notice given to the Pat-
ent Office that the caveator claims a certain inven-
tion as his own, in order to prevent a patent being
granted for it without his knowledge to any other
person who applies for it within the following year.
A specification, drawing and oath have to be filed,
and a fee of $10 paid to the government. If any
one applies for a patent during the year, the cavea-
tor is notified, and the application is suspended for
three months, during which time the caveator should
file his application for patent, whereupon the two
applications will be placed in interference, to ascer-
tain which party is entitled to the patent. Caveats
are rarely useful except when an invention is incom-
plete, and the inventor wishes to gain time to perfect
it or make experiments. When an invention is al-
ready completed it is usually best to apply at once
for the patent. A caveat may be continued from
year to year by paying the $10 fee at the expiration
of each year. Only a citizen or resident alien in-
tending citizenship can file a caveat.

Design Patents—Any new and original design,
ornament or pattern to be placed on or worked into
any article of manufacture, or any ornamental shape
or configuration for any manufactured article, can be
protected by a Design Patent.

The application should be filed before the design
is made public or placed on the market. The pat-
ent is granted for either 3%, 7 or 14 years, at the
option of the applicant, the government fees for the
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respective terms being glo,‘ $15 or $30. Design
patents are granted chiefly for carpets, jewelry, fur-
niture, stoves, printing types and fancy articles.

DECISION RESPECTING LABELS.

In a recently published decision of the Supreme
Court of the District of Columbia in the case of 7/
United States, ex rvel. The Wilcox & Gibbs Sewing
Mackine Company vs. E. M. Mardle, the Court held
that the several acts of Congress authorizing the
registration of prints designed to be used as labels
do not exclude from registration a label containing
matter which might be registered as a trade-mark ;
nor does the fact that a label bears such distinguish-
ing marks as entitle it to registration as a trade-
mark exclude it from registration as a label if the
owner desires it to be registered as such. Whether
the Commissioner of Patents is to regard it as one
or the other depends wholly upon the will or choice
of the owner.

This was an application for mandamus against the
Commissioner of Patents to compel him to register
as a label a label containing matter that might have
been registered as a Trade-Mark.

The practice of the Patent Office heretofore has
beenn to refuse registration to a label as @ label if it
contained matter which was registrable as a fradc-
mark, unless such matter had been previously regis-
tered as a trade-mark. The present decision leaves
it optional with the applicant whether he will regis-
ter as a label or trade-mark., It must be understood,
however, that the decision does not in any way af-
fect the force of the registration; the registration
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of a trade-mark as a labe! does not give the mark
the effect of a registered trade-mark, but only the
effect of a label. The scope of the label, so far as
the matter that may be embodied in it is concerned,
is greatly extended by the decision, however, and
many will doubtless take advantage of the law.who
were before unable to comply either with the pro-
visions of this statute, as construed by the Patent
Office, or with those of the trade-mark statute.

o——-—-—-—w-‘—-—-—-—-——-

FOREIGN TRADE-MARK LAWS.

II.—CANADA.

The statute relating to trade-marks now in force
in Canada is entitled ¢ The Trade-Mark and Design
Act of 1879,” and was assented to May 135, 1870.

Any proprietor of a trade-mark may register the
same by complying with the provisions of the act.
This applies to aliens as well as Canadian subjects.

The Minister of Agriculture may refuse to recister
a trade-mark presented for that purpose: 1. .f the
trade-mark is identical with, or resembles a mark
already registered. 2. If the trade-mark presented
is calculated to mislead or deceive the public. 3. If
the mark contains a scandalous or immoral figure.
4. If it does not contain the essentials of a trade-
mark, properly speaking.

All ““marks, names, brands, labels, packages, or
other business devices, which may be adopted by
any person in his trade, business, occupation, or call-
ing, for the purpose of distinguishing any manufact-
ure, product, or article of any description by him
manufactured, produced, compounded, packed, or
offered for sale, no matter how applied,” are consid-
ered as trade-marks and are registrable as such.
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Timber or lumber upon which labor has been ex-
pended by a person in his trade or calling is deemed
a manufacture, product or article within the mean-
ing of this statute., '

Trade-marks are of two kinds, Gencral and Spe-
ctfic. A General trade-mark * endures without lim-
itation.” A Specijic trade-mark endures for twenty-
five years, but may be extended indefinitely. The
proprietor of a trade~-mark must state, in his appli-
cation, whether he wishes it registered as a General
or Specific mark.

A General trade-mark may be employed to mark
all of the various articles dealt in by the proprietor.

A Specific trade-mark may be applied only to “a
class of merchandise of a particular description.”

Any registrant may have his trade-mark 'canceled
by making a proper request for the same.

A trade-mark is assignable in ], and the assign-
ment should be registered.

The Minister of Agriculture may institute an in-
vestigation, should an application be made for the
registration of a mark which has already been regis-
tered, and if he should be satisfied that the prior
registration was an error, he may cancel it and reg-
ister the mark of the later applicant.

For a willful infringement of a registered trade-
mark the infringer of the mark may be fined for each
offense, not less than twenty nor more than one
hundred dollars, the fine to go to the proprietor of
the mark infringed, together with the costs of en-
forcing and recovering same. All complaints must,
however, be made by the proprietor or some one
acting in his behallf.

The usual cost of registering a trade-mark in
Canada is forty-five dollars for a General/ mark and
forty dollars for a Special mark.
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PATENTS IN GERMANY.

Twenty-six German kingdoms, principalities,
grand-duchies, duchies, and f{ree-towns, including
the Reichsland of Alsace-Lorraine, were consoli-
dated, on April 16, 1871, under the name and title
of the German Empire. Previous to this, nearly all
of these several states had patent laws, but the ter-
~ ritory covered by each was so small, and the cost of
procuring a patent so great, in some cases even ex-
ceeding the cost of a British patent, that few in-
ventors cared to avail themselves of the privilege.
Prussia, by far the most important individual state,
granted a few patents, but her law, or the practice
under it, was very illiberal, especially to foreign ap-
plicants. Six years after the erection of the Ger-
man Empire, a new patent law was decreed, which
extends throughout the entire confederation, and is
quite fair and just in most of its provisions.

The German LEmpire covers an area of 212,091
square miles, and in 1880 it had a population of 43,~
238,829, being about equal in area to France, but ex-

{Copyright, 1883, by Burke, Fraser & CoxNETT.]
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ceeding the latter country in population by 8,000,000.
In 1880 the exports from Germany into Great Brit-
ain alone amounted to over £24,000,000, and its
merchant marine numbered 4,777 vessels, with an
aggregate tonnage of 1,171,286. In 1881 the Em-
pire had in operation 21,000 miles of railways and
135,000 miles of telegraph wires. In 1878 there
were mined in the Empire 2,300,000 tons of iron, zinc,
lead and copper, and 50,000,000 tons of coal. We
have no complete statistics of the manufactures
of the Empire, but in 1878 Prussia alone had more
than 100,000 men empioyed in the smelting works
and foundries of that kingdom.

These statistics will convey some idea of the im-
portance of Germany to the patentee. Since the
new patent law, extending over the entire Empire,
has been in force, we have been called upon to pro-
cure patents for our clients in this country with
nearly the same frequency as in France and Eng-
land, and where the patentee has followed up his pat-
ent with theenergyrequired to make any patent priv-
ilege productive, he has been rewarded with success.
Theindustries of Germany are very similar to our own,
and any invention that will prove remunerative here
should also yield a return there. We would advise
any inventor who has a meritorious invention, and
who is prepared to take the required steps to intro-
duce it properly, to secure it by a German patent.

The duration of a patent in Germany is 1§ years,
and the cost does not much exceed that of a patent
in the United States. Unlike the practice in most
foreign countries, in Germany a rigid examination is
made before the patent will be granted, to ascer-
tain if the invention be novel. If it be frund that
the invention has been known before, a patent will
be refused. In this respect the German law does
not differ materially from our own ; but the German
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officials have construed the law—erroneously, as we
think—to mean that if the applicant has permitted
his invention to be illustrated or described in any
public print, previous to his application in Germany,
no matter where such publication shall have been
made, his right to a patent shall be forfeited. As
the issue of a patent of the United States for the in-
vention is held to be such a publication as would
work a forfeiture of the inventor’s rights in Germany,
it becomes necessary for him to file his application
in Germany before the day of issue of his United
States patent. As the German patent bears date
one day after the filing of the application, and as
the United States patent is dated the day of its is-
sue, it has been our custom to file the German appli-
cation on the day the patent issues here, if possible,
so that the United States patent will date one day
earlier than the German. The duration of a Ger-
man patent is not affected in any way by the terms
of prior foreign patents for the same invention.

Any person may obtain a patent in Germany,
whether he be the inventor ornot; but if the essential
features of the invention have been taken from the
drawings or models of another, without his consent,
the patent so obtained will not be valid. |

If, after three years from the date of the patent,
the patentee refuses to grant licenses under the pat-
ent, for the public interest, and for an adequate com-
pensation with good security, the patent may be
canceled.

To maintain a patent in force in Germany, two
things are requisite: The payment of an annual tax,
which increases at the rate of about $12.50 per year,
the tax for the second year being $20. This tax
must be paid in advance; but three months grace is
allowed. The invention must be worked in Ger-
many within the first three years next after its
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date. The phraseology of the law on this point is
rather vague, and as yet there have been no deci-
sions to guide us as to the real meaning of the stat-
ute. We are informed, however, that it is the opin-
~ion of the best authorities in Germany that it is not
necessary to actually manufacture the patented arti-
cle in Germany, and the law will be fully satished if
the articles be imported and advertised for sale.
The law seeks only to compel the patentee to sup-
ply the demand that may arise for the thing patent-
ed, to the best of his ability. The law does not dis-
tinctly say whether the three years shall be counted
from the date of the patent, or from the day of ssue,
which is often many months later ; but it is safest to
assume that it is the earlier date.

We cannot recommend our clients to rely implic-
itly upon the above construction of the law, and
would advise them, where it is possible, to take the
proper steps for carrying on the actual manufacture
within the three years. This may often be done
with comparatively little trouble and expense, and
we can sometimes arrange for the manufacture, in
quantity sufficient to satisfy the law, through our
correspondents in Germany.

Patents of addition are granted for improvements
on any invention that has been already patented in
Germany, and no separate taxes are required to be
paid for these. The first cost, however, is about the
same as for an original patent. These patents of
addition expire, ordinarily, with the patents upon
which they are based, but if the original patent be
annulled, as for want of novelty, for instance, the
patent of addition will not necessarily fail.

The law does not require the marking of patented
articles, but it 1s suggested officially that the same
should be marked with the words *‘Deutsches
Reichs-Patent,” or the initials “D. R. P.,” and the
number of the patent.
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German patents may be assigned, in whole or in
part, by an instrument in the German language.

Any person who deliberately infringes a German
patent is liable to fine and imprisonment, in addition
to the payment of damages to the injured party.

GOVERNMENTAL POLICY IN PATENT
LAW.

In this age, how universally used is the word
‘ patent.” It represents an element which enters
most intimately into daily life, in all civilized coun-
tries. Nearly everything we use i1s either patented
itself, or is made on patented machinery, or by pat-
ented methods. Every branch of industry feels the
influence of the patent system, and many trades owe
to it their origin and prosperity. There is now
scarcely any manufactured article on the market,
not even a handkerchief, or button, or pin, that is
not affected, in some degree, by this all-pervading
system, which has become so firmly established as
one of the essential factors in modern civilization.

And yet, notwithstanding the universality of pat-
ents, comparatively few people have any correct un-
derstanding of the underlying principles upon which
this institution is based. We doubt if one man'in a
hundred could give a reasonably correct definition
of a patent, and those are still fewer who have any
well-defined idea of what is desirable in a patent
system. Unfortunately, the writers on the public
press are, as a rule, sadly ignorant on this subject,
and their comments on patent qucstions are replete
with blunders.
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The material and industrial improvements so
characteristic of the present time—all those numer-
ous appliances that we have, and our forefathers had
not—are, almost without exception, primarily the
work of inventors. The world’s indebtedness to
this class of men is much greater than is ordinarily
realized. Neither writers, artists, statesmen, nor
capitalists have done so much toward the matcrial
progress of civilization as inventors have done, under
the effective stimulus of patent laws. Since these
laws were first liberalized to a sufficient extent to
make them effective, the march of progress has been
hastened many fold. g

Human ingenuity has discovered but two methods
of stimulating invention. One is to reward inventors
by means of bounties or pensions, or by conferring
certain honors upon them. The other is to give
them the exclusive right to the new thing which
they have invented. The former method has never
been established as a uniform system, but has been
applied in a numher of cases by special grants or
statutes. It is defective in that it cannot be justly
applied by means of a general law, which shall stand
as a continual incentive to ingenious men to invent,
for the reasons that it is impossible to make any cor-
rect estimate of the comparative value of different
inventions, that such a system would open a wide
door for fraud in awarding the bounties, and that the
cost of the latter would be contributed necessarily by
the taxpayers or the public at large, whereas the in-
ventions for which the rewards are given, benefit
each only a certain class of persons. The inven-
tions which directly benefit the entire public, or
even a large majority of the public, are compara-
tively rare.

The latter method is known as the patent system.
A law is enacted, offering to all persons who make
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new and useful industrial inventions, the exclusive
right to the benefits of their inventions for a certain
period. This law amounts to a standing offer or in-
ducement to make it to the interest of men to invent.
To avail himself of this offer, a man must conceive
and perfect an invention ; he must embody it in such
form, by means of a description and drawings, that
others can understand it, and he must comply with
whatever other conditions the law requires. He
then receives the right which the law has promised
him, and the transaction, thus completed, constitutes
a contract between the parties. The tangible evi-
dence of the inventor's right is a certificate from the
Government, called ‘““letters patent,” and his right
is hence familiarly known asa “patent,” or patent right.
Its practical value to him consists in the power it
gives him to compel all other persons, who desire to
avail themselves of his invention, to do without it,
or to use it on his terms. In this way, if his inven-
tion has real utility, he may make his patent profit-
able by compelling those persons who are benehtcd
by it to pay tribute to him. Those who have no
need of his invention, and those who are content to
follow the old methods in usc before it was intro-
duced, are not forced to pay him anything. Thus,
the reward that is paid as recompense for the in-
vention is contributed by those who are the recipi-
ents of its benefits, and who, consequently, are able
to pay for it, and the amount of the reward is pro-
portioned to the actual value of the invention, as de-
termined by the natural laws of supply and de-
mand.

The arrangement between the inventor and the
public is purely and equitably reciprocal. The peo-
ple, through their government, agrece to keep their
hands off the invention for a certain number of
years, in consideration of its afterward becoming
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public property forever. It must be remembered
that the thing which the people thus agree to re-
frain from using during this term of years, is some-
thing which they never have used, because it never
before existed. It was created by the mind of the
inventor, and brought forth into tangible and practi-
cal form by his labor. The public, therefore, loses
nothing—parts with no rights—by this agreement,
and, at the end of the term of years, it becomes the
absolute possessor of something that before did not
exist.

Before viewing the patent system more in detail,
let us try for a moment to imagine what would oc-
cur if there were to-day no patent laws in the world.
Scientists might still, from love of their work, pur-
sue their abstractions, and the march of physical dis-
covery might continue, almost unchecked. But what
inducement would there be for men to become in-
ventors, to follow patiently in the path of the
scientists, and apply the abstract principles they dis-
cover to the ameiioration of human wants? There
would be the same inducement for them that there
would be fora man to work with his hands and pro-
duce goods, if the right of property in them were
not recognized and protected by law, and any ma-
rauder could wrest them from him with impunity.
There would be the same inducement for them that
there would be for authors to write books, if there
were no copyright law—except that authors some-
times work for fame, an incentive that rarely tempts
inventors. The most useful and important inven-
tions have been made by poor men, ambitious to ad-
vance themselves and provide better for their fami-
lies. With no patent laws, such men would find it
more profitable to work steadily on in the old ruts,
than to spend their time and efforts in seeking new
things. Occasionally some one might make an in-
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vention and carry it into practice, but it is probable
that he would never do the like a second time. Af-
ter conceiving of the main idea, and carefully think-
ing out all the details, he must construct the device ;
in doing so, he must ordinarily anticipate disappoint-
ments and unlooked-for obstacles to success, to be
overcome only by ingenuity and repeated experi-
ments. Having finally successfully completed his
invention, his labor is little more than begun. He
has next to put it on the market and introduce it to
public notice—to overcome public prejudice, fixed
habits and indifference—and, having accomplished
all this at great expenditure of effort and money, he
may in time find a ready and profitable demand for
the invention. But no sooner is this point reached,
than others copy his product and offer it at a price
so low that his is crowded out in the competition
that ensues. They can afford to undersell him, and
make a profit where he would suffer loss, because
their ideas, being copied ready-made, have cost
them nothing, while his have been evolved at great
expense of money and time. Under these circum-
stances, what inducement would there be for men to
invent? And is there any cause for wonder that
industrial progress was so slow before the era of pat-
ent laws ?

In the absence of a patent law, the only inven-
tions that can be made profitable arc those which
can be worked in secret, as certain machines and
processcs. This has been done, to some extent, in
all ages, and many unique arts have been handed
down from father to son for several generations be-
fore their exclusiveness has been destroyed. But is
this state of affairs desirable? Should every work-
shop become a strong-room, and every factory a
fortress? Should it be necessary that workmen be
sworn by most awful oaths to secrecy, and that man-
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ufacturers maintain a perpetual picket guard against
industrial spies? Is it not better that these secret
processes be made known to all, and that their orig-
inators be protected in peaceful but open exclusive-
ness for a limited time, that their improvements may
afterward be freely used by everyone during all time ?

We will not review the history of patent laws fur-
ther than to say that the earliest patents were grant-
ed by the sovereigns of England, and of European
countries, without restraint of laws; that this prerog-
ative was first limited by statute in the reign of
Queen Anne; that subsequently the British law
underwent several further changes, and that the first
Federal patent law in this country was enacted in
1790. This law was liberal in its scope and intent,
but was crude and imperfect, and was soon afterward
amended, but it stands forth in most creditable con-
trast to the French law of the same year, which was.
a monumental piece of short-sighted narrowness.
It provided, among other things, that every patent
granted should be void, if the invention were pat-
cnted in any other country!

The proper duration of the inventor’s protection
has always been a mooted question. In justice, his.
monopoly should endure long enough to give him a
reasonable opportunity to make sufficient profit from
his invention to repay him for the genius, study, la-
bor and expense that he has expended in its perfec-
tion and introduction. But this perind varies widcly
with different inventions. Some may repay their in-
ventors sufficiently in two or thrce years ; others
would not yield adequate profit in a half century.
As it would be practically impossible to determine
in each case what duration would be just, the plan
has been adopted of treating all alike, and different
countries have adopted terms of from five to twenty
years, the most common term being fifteen years.
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In Great Britain it is fourteen, and this duration was
adopted in the United States until 1861, but with a
privilege of extension, in exceptionally deserving
cases, for seven years longer. Many abuses grew
up under the extensions system, and in 1861 it was
decided to prohibit extensions and adopt a fixed du-
ration. Some were in favor of fourteen or ffteen, .
and others of twenty years, and finally, as a compro-
mise, the term of seventeen years was fixed upon,
and has continued ever since. In the great majority
of cases it is a just and sufficient term.

It is important that the durations of all patents be
definitely fixed, in order that everyone may readily
ascertain when any patent is to expire. Otherwise
all is confusion and uncertainty, as has to a great
extent been the case under the section of our pres-
ent law, providing that patents on inventions previ-
ously patented abroad shall expire with the previous
foreign patent.

Some foreign laws require the payment of taxes
on each patent annually, or at longer intervals, The
ostensible purpose of this provision is to * weed out
useless patents,” the theory being that if an inven-
tion proves worthless, the patentee will default on
his taxes, and his patent will thercupon become
void. In many cases this may be so, but what ben-
efit does the public derive from the annulling of the
patent? If the inventionis worthless or unprofitable
to the patentce while he has the monopoly of it, of
what value can it be to others, who have no monop-
oly of it? If an invention is worthless, the public
cannot be injured by allowing the patent to run its
full term, and . if its unprofitableness is not due to
worthlessness, but to the inability of the patentee to
introduce it, or to his poverty, or to the invention
being in advance of the need for it, it is manifestly
unjust to deprive the inventor of his right, because



122 GOVERNMENT AL POLICY

he has been unfortunate, or has met with disappoint-
ment at the outset. The practical result of such
laws is that a patentee who is able will pay his taxes,
and keep his patent in force year after year, so long
as he believes that ultimately it will become valua-
able, while a poor man is forced to let his patent
lapse from sheer inability to raise the tax, and so
loses not only his hope of future profit, but all the
"time and money he has already expended on his in-
vention. Such a provision is cruelly hard on poor
inventors. It ‘“weeds out” not only such patents
as are admittedly valueless, but all patents owned
by men too poor to afford the taxes, and it fails to
weed out patents on utterly worthless and frivolous
inventions, owned by well-to-do men, except when
the patentees themselves become convinced of their
worthlessness.

Another feature of several foreign laws is the re-
quirement that the invention shall be put in actual
practice within a certain time, as within one, two or
three years. The object is to compel the patentee
to establish the industry in the country, and give
the people the benefit of his invention. But this
theory is open to the objection that a patentee never
willingly ‘‘acts the dog in the manger ;” his interest
is to have hisinvention go into the widest possible use,
and he may therefore be safely trusted to put it within
reach of the public as soon as is practicable. In
practice, such provisions of law are so easily evaded
by a nominal working, that they amount to nothing
more than a source of annoyance and expense to
the patentee,—a useless and unwise addition to the
burdens which he must inevitably bear.

The theory of both these provisions of law is
founded in error, and their policy is so short-sighted
that it is surprising it has so long governed in the
countries where it has prevailed. After encouraging
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invention by promising the inventor the protection
of a patent, they proceed to nullify much of the in-
ducement thus held out by attaching onerous con-
ditions to the right. The inventor must pay heavy
taxes ; he must operate the invention within a lim-
ited time ; he must not import from other countries.
To save his right he must comply with these con-
ditions, often at great cost and inconvenience. If it
is impossible for him to comply with them, the gov-
ernment confiscates his invention, and gives it to the
public. The apologists for these laws say:  We
require the inventor to do what it is best for the
public, and for himself, that he should do, and if he
fails to do it we punish him, and benefit the public,
by making his invention free to all ; in either case,
the general good is subserved.” This is a fallacy.
The general good is not subserved by doing an in-
justice, and the public is not benefited by depriving
the inventor of his patent. It sounds paradoxical,
but it is true, that the people are better off when
some patentee has exclusive monopoly of a new in-
vention, than when it is free to all the people to
make and use it. The reason is that the patentee
is interested in introducing the invention into use,
and no one else will work so hard as he to accom-
plish this end. ‘“What is everybody's business is
nobody’s business.” An invention that everybody
can use will, for a long time, be used by nobody, be-
cause it is the special business of nobody to intro-
duce it, to push it and advertise it. But even after
the invention is thoroughly introduced, it is not
often best for the public that it should become public
property at once. In the great majority of cases,
the patentees, or manufacturers licensed by them,
can and do place their inventions on the market at a
cheaper price, and with a better construction, than
is the case after their patents expire. Then compe-
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titton commences ; rivals cut in prices, and, to save
themselves from loss, make an inferior article. But
while the patent remains in force, the manufacture
is all concentrated in a single factory; the trade is
all under one control, and the manufacture and in-
troduction of the invention are reduced to the most
economical and effective conditions. The patentee
knows that he has but a limited period of monopoly,
and he must make the utmost profit while that lasts.
To do so he must push his invention with energy,
and must offer it at a price so low that the demand
for it will be widespread.

The same remarks apply to the mistaken policy of
denying valid patents in cases where the invention
has been previously made public. After an inven-
tion has once been published in any country, it can-
not be validly patented in France or Germany.
Hundreds of meritorious inventions are never intro-
duced into these countries, because of this absurd re-
striction. The loss to France and Germany is
greater than the loss to any inventors. In the
United States, on the contrary, the invention may
be put in public use, or on sale, for two years before
the right to obtain a patent is forfeited. Thus an in-
ventor is enabled to practically test his invention, to
try whether it is salable, and whether it i1s worth
patenting.

The law of Great Britain by which any person,
whether the inventor or not, can patent a foreign in-
vention, i1s another evidence of bad policy, to say
nothing of its obvious 1njustice and the opening it
makes for fraud. It might properly be characterized
as a law to encourage the stealing of other men’s in-
ventions, whereas the sole purpose of a patent law
should be to encourage the making and introducing
of original inventions.

Vhe British lawis an illustration of another unwise
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policy, that of imposing excessively high fees upon
applications for patents. The theory of this pro-
vision is that it will prevent the patenting of worth-
less or trivial inventions, but this has not proved to
be the case. Probably as high a proportion of Brit-
ish patents are for trivial inventions as those of any
other country. A man who rides a hobby is bound
to ride it at any cost, and far more hobbies are rid-
den by well-to-do men than by poor men. The lat-
ter are the most practical inventors, because their
lives bring them face to face with the stern realities
of life, and their inventions are more frequently con-
fined to their own trades, the requirements of which
they thoroughly understand. High patent fees are
a discouragement to poor inventors, and have
stifled many inventions that would otherwise have
conferred much benefit on the public.

But one question of policy remains to be discussed,
and that is one of far-reaching importance, both to
patcntees and the public. It is how patents should
be granted, whether to all applicants, without any
examination of the merits of their claims, or only to
those who are adjudged entitled to protection, after
a careful examination by experts. The former
method prevails in perfection in Great Britain and
France, the latter in the United States. The differ-
ence is that under the British system anybody can
obtain a patent for anything, whether new or old,
and no one can tell from the patent alone just what
is the extent of his legal right ; whereas, under the
American system, every patent must pass a rigid ex-
amination, only those being granted which are be-
lieved to be for new inventions ; and, after a patent
is granted, any person familiar with the principles
of patent law can tell, by reading the specification,
almost exactly what it covers. Hecan tell to a cer-
tainty what it does not cover, and, by a compara-
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tively cursory examination, he can ascertain the pre-
cise limits of the exclusive right. The reason is
that in every patent there are one or more concise
definitions of what is believed to be new, called the
‘““claims,” a separate claim being drawn to each fea-
ture of novelty. The patent conveys no broader mo-
nopoly than these definitions indicate, and the only
chance for error is that the invention, as defined,
may not be wholly new, and the examiners have
failed to discover this fact. But this occurs with ex-
treme rarity when the immense number of patents
granted is considered. In practice, more than one-
third of all the applications filed are rejected, be-
cause of want of novelty or utility in the inventions,
and of those that are granted, the claims of nearly
all are amended and made more exact while the
applications are pending. The amount of labor,
expense and uncertainty that is saved to the pub-
lic, by the thorough and conscientious work done by
the officials of the Patent Office, is simply incalcula-
ble. The only plausible objection to this American
system of examination is that, occasionally, deserv-
ing inventors are unjustly refused patents, but this
occurs so rarely, and is so perfectly corrected by the
provision of a series of appeals, that the criticism
has little weight. The British system, on the other
hand, is open to-the much more important objection
of public uncertainty, s no one can determine the
scope or validity of any patent until it has been ad-
juaicated upon by the courts. One may approxi-
mate to its scope by havirg a professional expert
malke an exhaustive search, and render his opinion,
but this is costly and is rarely resorted to. The
“claims” give little idea of what is new in the inven-
tion, as they are loosely and vaguely drawn, and are
In no proper sense definitions. Inasmuch as the ex-
pense of an official examination may be paid wholly
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from the fees contributed by inventors, without ren-
dering these fees extortionate, it seems to us highly
in the interest of both public and patentees that a
system of examination should be adopted in every
country.

In conclusion, it should be remembered that in-.
- ventors are public benefactors, and should be en-
couraged and rewarded—not discouraged, overtaxed,
or treated unjustly in any way. The best policy for
the public is to keep its faith with them inviolate.
The rights secured to them are not franchises, for
which they should be taxed, but are an acknowl-
edgment of their service to the public. The man
who knowingly infringes a valid patent is no better
than a thief or counterfeiter. Those countries
which have been the most liberal toward inventors,
have been themselves benefited by this course far
more than the patentees whose rights they have
protected.
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NEWSPAPERS AND PATENTS.

Has the reader ever read any editorials in the
newspapers on the subject of patents, or the
patent system ? 1If so, he cannot fail, having him-
self some knowledge of the subject, to have observed
the deplorable want of information almost invariably
displayed by the writers of these articles. They are
evidently written, as a rule, by plausible writers, who
know nothing of patents, but who *cram” a little
for the occasion, and, unfortunately, their crude and
partial views pass with the majority of unthinking
readers for truth and good logic, so little does the
general public know about this important subject.

Some four or five years ago, the New Vork Herald
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published, in a prominent manner, a sensational dis-
patch from Washington to the effect that the Attor-
ney-General had just decided that all patents granted
to assignees of the inventors, instead of to the in-
ventors themselves, were void, and that thousands
of patents were invalidated by this decision. The
article attracted considerable attention, and for a
time excited much alarm among assignees of pat-
ents. The reporter had blundered, of course, and
the editor, in his comments, had accepted the report
as true. The fact was that the Attorney-General
had rendered an opinion that all patents granted to
two persons as joint inventors, where only one of
them was the real inventor, were void from the be-
ginning and could not be reissued. There was no
occasion for alarm. The same thing had been de-
cided long before, and was well understood by the
profession. Instead ot thousands of patents being
invalidated, probably less than a hundred of all pat-
ents existing were defective in this particular, and in
these cases the patentees, in a certain sense, de-
served their loss, because of their negligence in not
having their applications properly made.

A more recent instance of journalistic misinforma-
tion may be found in an editorial entitled “The Pat-
ent System Overdone,” in the New York 1imes of
January 14, 1883. It commences thus:

A recent Washington dispatch says that patent solicitors and others
are urging, by mumorial, that patents once issued shall run the full
seventeen years, the alleged reason for this queerly worded request
being that several hundred patents per week are issued, and that many
of them infringe on one another, by want of novelty, or insufficiently
defined claims.

The hand of the blundering Washington corre-
spondent is here again manifest. The memorials to
Congress were directed against an absurd provision
of our law to the effect that inventors who patent
their inventions in foreign countries shall be pun-
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ished for so doing by having the terms of their pat-
ents here cut down, and not that only, but that in
many cases it is impossible for them, or any one else,
to tell how long their patents wiil remain in force.
All that the memorialists have asked is that Con-
gress correct this defect in our law, in the interest of
justice to the wronged patentees, and establish a
definite and certain rule so that the public may
know when every patent is to expire. The number
of patents issued per week, or their conflict with one
another, have nothing to do with the question.

The author’s idea is that too many patents are is-
sued—that they pass the scrutiny of the Patent Of-
fice too easily. This is to some extent true. There
certainly are many patents granted on utterly worth-
less and trivial inventions, and there are some granted
on inventions which are not new; and there
are some others granted on inventions which differ
in only a microscopical degree from what has gone
before. But the patent system is not in that way
‘““overdone” enough to occasion any alarm. The
evils resulting from these causes are inseparable
from a patent system when its execution is entrusted
to frail and erring mortals, but they are so slight as
to be inconsequential when compared with the
grand and useful results that flow from this institu-
tion.

QOur author proceeds to define a patent, and in
doing so confounds the right, which is given the in-
ventor, with the government’s certificate of that
right, and then says:

....... Having sold a certain industrial field, the United States
declines to keep off trespassers, or to warrant the title it conveys. This
title is becoming less presumptive, and the presumption is even getting
th?detl;er way, in case of freshly issued patents, which are not in a new
field of art.

The government does not, in issuing a patent,
“ sell an industrial field ” in any sense. One cannot
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sell what he does not own, and the government cer-
tainly doecs not own the inventions it grants patents
on. The government merely pledges itself to pro-
tect the patentce in the exclusive use, for seventeen
years, of the new thing which he created. It cannot
engage to ‘‘ keep off trespassers.” ‘That would re-
quire an army of detectives and marshals that would
impoverish the country. The patentee must be his
own detective, must watch his own rights, and when
he discovers that these have been invaded, then the
government affords him redress through its courts.
There is no other feasible way. The government
cannot “ warrant the title it conveys”—it cannot
uphold every patent as valid—because there is no
possible way for it to ascertain, before it grants the
patent, whether the invention is new or not. If the
Examiners cannot find that it is old it is necessarily
presumed to be new, but it may in fact be old for all
that. To uphold all patents, no matter how scarch-
ing the ecxamination made by the Patent Office,
would in many casecs be a most outrageous tyranny.
Our author continues:

Obviously,therefore, the value of patents depends entirely upon the in-
telligence, care and strictness of their issue; failing as far as they fail in
this, they not only defraud those who buy them and invest capital in
them as foundation, but stir up litigation. A patent isonly the personal
certificate of an Examiner that the claim possesses patentable novelty,
and is new, as far as his knowledge goes.

Here he seems to have some vague idea of the
truth, but his way of expressing it i1s not felicitous.
The value of a patent depends first on the industrial
worth of the invention; second, on the extent to
which it is new; third, on the skill with which the
application is prepared, and lastly, on the thorough-
ness with which the Examiner does his work. Very
little capital is invested in patents without having
them first carefully examined by skilled professional
men, and hence the nuvmber of patents which ““ de-
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fraud " buyers are very few. A man who purchases a
patent without having it examined deserves to lose
his money just as much as onec who buys a house or
farm without having the title searched.

Further on our author ventures the opinion that
‘“the excessive liberality” of the government *‘re-
sembles that of the spendthrift, who wills generally
what he does not possess. Government has less and
less of exclusive right in its power to give.” The
absurdity of this view must become manifest when
we state that in granting a patent the government
cannot give anything that it possesses, or that the
people possess. If it does so in terms, the patent is
void. What is probably meant is that since so many
inventions have been made and patented already,
the liability of re-inventing and re-patenting old in-
ventions is much greater than in former years. The
grcat increcase in the number of patents issued has
vastly increased the labor of the Patent Office, and
the officers arc at present greatly overworked. That
they occasionally grant patents wuich should be
refused is not to be wondered at.

Toward the end of this remarkable article we

read :

‘The foundation of patent systems is that the transient evil of monopoly
is accepted for the greater public good, and the public right must over.
ride. Under that it follows that the degree of invention—original.
ity and usefulness combined—should be the measure of reward.

This writer must have been writing anti-monopoly
and anti-tariff articles until he has become a trifle
confused. The transient ‘*monopoly” given to a
deserving inventui 1s not an cvil that the public sub-
mits to—it is a right that the public willingly ac-
cords. The suggestion conveyed in the final sen-
tence, that inventions of different merit should be
protected for varying periods, is impracticable. By
what rule could the proper duration for each - patent
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be cquitably ascertained? By cstablishing a uni-
form term each inventor is rewarded in proportion
to the value of his invention to the public, as deter-
mined by the unerring laws of supply and demand.

We read this article with much regret for we
should have expected better views from so able a
paper as the Zzmes. This is, however, a repetition
of the experience that too much reliance is not to
be placed on the views we find expressed in the pub-
lic prints, especially on technical subjects.

But the technical papers are not free from blun-
dering of this kind. A rccent article in Mechanics
is ludicrous in its exhibition of ignorance. It begins:

It is a fiction of our patent laws that a patent must contain such a
description of the thing patented as to ¢nable one skilled in the art to
produce the article. When one turns to the Official Gazette of the Pat-
ent Office and looks over the specifications [!] and claims of patents, he
comes to the conclusion that one much more needs to be skilled in the
slang of patentagents thanin thearts. The most extraordinary combi-
nation of words and sentences is found, and it would seem that the
principal aim of many patent lawyers and patent agents is to conceal
the ideas by the use of slang which shall be unintelligible. In a recent
number of the Gazette we find a patent in which the words ‘¢ substan.
tially as set forth ™ occur three times in one single short sentence, yet
the ““setting forth,” so far as we could see, had not been done in any
portion of the patent or its claim.

This man has evidently got hold of 2 copy of the
Gasette, and imagines that the little fragment of
each patent which it contains is all that there is of
the specifications and drawings. He does not know
—what every inventor knows—that, as a rule, noth-
ing is printed in the Gasetze but one single view of
the drawings and the claim or claims of each patent.
()ccasionally a few lines of description are added by
the Examiner, called a “ brief,” but the specification,
which is the description from which those * skilled
in the art” may learn how to avail themselves of the
invention, is never contained in the Gazette. This
man evidently has no idea of the real purpose of the
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‘““‘claims;” he fancies they should contain a description
of the construction and operation of the invention,
and does not know that their sole function is to de-
fine what is new, as distinguished from what is old.
The claims are worded according to a most exact
and well-understood system, and their language is
necessarily technical. This technical *slang,” as
our writer is pleased to designate it, is enforced by
the Patent Yffice for the sake of uniforinity and
exactness, and, if departed from in drawing a claim,
that claim is rejected because of informality. Fur-
ther on we read: ‘¢ If this rubbish did convey a
clear meaning to any one, therc¢ might be some ex-
cuse for it, and it would be tolerated, but it conveys
ideas neither to Examiner, patentee, nor public.” On
the contrary, it conveys most exact ideas to the
Examiners and to such patentees and such of the
public as have any correct understanding of the
theory and operation of our patent system, which
this writer obviously has not. We hope he will take
the trouble to inform himself more accurately before
he attempts to write another article on this subject.

THE COMMISSIONER'S REPORT FOR 1882.

The businezs done by the Patent Office in 1882
was the largest it has ever transacted, and exceeded
that of 1881, the next inimportance, by over fifteen per
cent. We give below a brief synopsis of the Annual
Report of Commissioner E. M. Marble.

There were 35,423 applications filed during the
year, of which 31,522 were applications for patents,
including design patents and reissues. Of these ap-
plications, 20,518 were granted and issued, 19,267 of
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these being patents, and the remainder trade-marks
and labels. The increase of business over 1881 is
2,463 applications for patents, and 2,683 patents
granted. There were 691 appeals from decisions.

The rcceipts of the Office during the year were
$1,000,210.45, and its expenditures $683,867.67,
leaving a surplus of $325,351.78. This swells the

“ patent fund " in the treasury to nearly two and a
quarter millions, the precise amount being $2,205,-
471.10.

Congress added somewhat to the forcc of the Of-
fice last vear, by creating a new grade of Assistant
Examiners, at low salaries. These positions were
filled by competitive examination, and, of course,
with inexperienced men. The Commissioner re-
quests a further increase in force, to enable the Of-
fice to keep pace with its continually increasing
work. He also calls attention again to the lack of
room under which the Office has so long labored,
and states that at least 30 more rooms are urgently
needed. He alsorequests. n appropriation to enable
the Office to resume the work of preparing digests of
patents already issued. These digests are much
needed, and their publication would cffect a decided
economy to both the Patent Office and the public.

The Commissioner also makes some recommenda-
tions to Congress to cure certain defects in the Pat-
ent LLaw, which he points out with great clearness.

Since this report was submitted, a few changes
have be€n made in the personnel of the Patent Of-
fice officials. Mr. R. GG. Dyrenforth, formerly of the
Board of Appeal, has been appointed Assistant Com-
missioner, in place of Mr. V. D. Stockbridge,
resigned; and Mr Robert J. Fisher, ]Jr., formerly an
Examiner, has been promoted to fill the vacancy in
the Appeal Board.
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PATENTS IN BELGIUM.

Belginm is the most densely inhabited country in
Europe, aaving a population of 487 per square mile
in 1879. It became an independent State in 1830,
having previously been a part of the Netherlands.
[t has an area of 11,373 square miles, and a busy
ponulation of nearly six millions. It is a rather curi-
ous feature of this country that immigration is rather
in excess of emigration.

The patent law of Belgium is similar to that of
France, but lacks some of the stringent characteris-
tics of the French law. Patents are nominally divi-
ded into three classes, namely, patents of inwvention,
of importation and of improvement. A patent of in-
vention is granted to the inventor who applies for
his Belgian patent before making an application in
another country. The term of such a patent is
twenty years. A patent of importation is granted
when, previously to applying for a patent in Belgium,
the applicant has applied for a patent in another
country. The law provides that a patent of impor-

[Ccpyright, 1883, by Burke, Frasgr & ConnNgTT,)
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tation shall expire with the previous foreign patent
having thc congest term ; but it is always understood
that such a patent will expire with the foreign pat-
ent which was refesred to in making the application.
Owing to certain ?eculiarities of the French law and
the nearness of this country to Belgium, it is the
general practice, among foreignersat least, to procure
the French patent first and quote it in the Belgian
patent. This places the latter in the category of a
patent ¢f importation, with a term of fifteen years.

A patent of improvement may be obtained on any
improvement made on a previously patented inven-
tion. The application must be made by the paten-
tee, and during the life of the original patent. These
patents of improvement form a part of the original
patent and expire with it. The advantage of this
provision of the law lies mainly in the economy ef-
fected in the payment of annuities; no separate an-
nuities are paid on patents of improvement, the tax
on the original patent answering for all. Separatc
patents may, however, be taken on each improvement,
subject, in that case, to separate annuities. Thesc
patents run the full term.

Practically any person, whether he is the inventor
or not, may obtain a patent, but if the applicant is
not the inventor, and has not permission from the in-
ventor, he is liable to have his patent canceled =2t
any time. A simple power from the inventor, author-
izing any one to take out the patent in his own name,
is sufficient, if properly stamped and registered.

The patent dates from the day the application is
filed, and is issued usually in abeut two months after-
ward. It is subject to the payment of an annuity
which amounts, with all expenses of payment, to
$10 for the second year, $12 for the third year,
and so on, increasing two dollars per year. This
tax is due on each anniversary of the date of the
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patent, but its payment may be delayed a month
without incurring any penalty, and it may be paid at
any time within the following five months by add-
ing to it a penalty of two dollars.

The patent becomes void if the tax for every year
is not paid within this time, and it may be declared
void if the invention is not worked in Belgium with-
in twelve months of its being worked commercially
in any other country, and this working must not en-
tirely cease for any consecutive twelve months there-
after. The working must be éona fide, and as many
of the patented articles made as there is a demand
for. If the invention is a process, this must be put
into practice within the kingdom. The importation
of the patented article in small quantity, to serve as
models or samples, is not prohibited; but the import-
ation for general use or sale will endanger the va-
lidity of the patent.

There is no examination into the novelty of the
invention, and the patent is granted as a matter of
course. But ary patent may be declared null and
void if it be proved that the same thing had been
‘“used, executed or worked” by any party, other
than the inventor, in the kingdom prior to the date
of the application; or if the invention has been pre-
viously patented in Belgium, or if a complete de-
scription of his invention, with the necessary draw-
ings, have appeared, previously to his application, in
any printed or published work. A previous foreign
patent granted to the same person is not, however,
considered such a publication ; therefore the invent-
or may safely take out his Belgian patent after the
grant and publication of his United States patent.

A Belgian patent may be assigned, and the assign-
ment should be in the French language. It must be
signed by both assignor and assignee, and their sig-
natures be legalized by the Belgian consul.
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The Belgian law does not require the marking of
the patented article.

Although not a large State, the population of Bel-
gium is actively engaged in all classes of manufac-
turing pursuits, and the country affords a fair field
for the patentee. A patent costs but little more
than one for the United States, and somewhat less
than a French patent. The Duchy of Luxembourg,
although properly within Belgian territory, has its
own paten: iaw.

CAVEATS.

When a person has conceived of an invention, and
is proceeding to work it out and perfect it, he is apt
to fear that some one else may think of the same
thing and patent it before he does. This most fre-
quently happens when the invention is one for which
there 1s an urgent and recognized public need, in
which event it is a common occurrence for several
minds to be busied with it at the same time. Itisto
meet such cases as this that the law provides the
remedy known as a Cavea?, This word means liter-
ally * Let him beware,” and, as used in law, means
generally a notice given to an officer not to do an
act until the party giving the notice shall have had
a hearing. The caveat provided for by the patent
law is a notice to the Commissioner of Patents not
to grant a patent to any other person, for the inven-
tion in question, until he has first given the person
filing the caveat an opportunity to prove his claim
to the invention. The invention is identified by
means of a drawing and description, which must be
“ 35 full, clear and exact as the inventor is at the
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time able to give,” and must be prepared according
to certain forms, and attested by oath. The oppor-
tunity to prove his right to the invention, which the
law requires the Commissioner to give the caveator,
i1s a notification that a patent on the invention is
claimed by another person, and a delay of three
months, during which the application i1s suspended.
Within this period of three months, the caveator
must complete his invention (if he has not already
done so), and must file his application for the pat-
ent. If he neglects to do this, the applicant will be
granted his patent, unless there be some other rea-
son for withholding it. But if the caveator hles his
application in time, the two applications will be
placed in ‘‘ Interference,” and each party will then
be given an opportunity to take testimony to prove
when he made his invention, after which the patent
will be granted to the one who is adjudged to have
been the first inventor.

Caveats are required by law to be kept in strict
secrecy at the Patent Office, and no one has access
to them but the sworn officers of the department.
Certified copies may be obtained from the Office on
the caveator’s order, and these copies are positive
proof that the invention, as disclosed in the caveat,
was made at the time the caveat papers were exe-
cuted. In this way caveats have frequently proved
of value as record evidence of an inventicn, in cases
where the date of the invention has been questioned.

The duration of a caveat is one year from the date
of filing, but it may be renewed from year to year by
paying each year the government fee of ten dollars.

When an invention is already completed, and has
been found to operate successfully, we advise that a
patent be at once applied for, unless the inventor is
unable to meet that expense. In such cases, to ap-
ply for a caveat first would entail, in the end, an ad-
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ditional expense of about twenty-five dollars, and
would have no compensating advantage; it would
serve only to gain time which would not be needed.

A caveat is only useful when the inventor is not
ready to apply for his patent immediately, and
wishes to gain time in which to experiment, or to
pring his invention to the attention of capitalists.
it affords, practically, good protection against the pi-
racy of his invention by others, and enables him to
exhibit it to strangers with as much safety as though
he had already filed his application,

Foreigners cannot file caveats. This privilege is
restricted to citizens, and to aliens who have de-
clared their intention of becoming citizens.

&—p——

ASSIGNMENTS AND LICENSES.

Three methods are provided whereby the patentee
may transfer to anotheran interest in his patent. If
he wishes to convey the whole interest, or some un-
divided portion thereof, to another, he accomplishes
the transfer by an assignment. In this case the
title, either in whole or in part, is vested in the
assignee. If he assigns the entire patent to himself
and one or more persons besides, they all become
joint and equal owners, unless there is a special stipu-
lation in the assignment to the contrary. If,
however, the owner transfers by assignment some
specified portion of the patent to another, as one-
half or one-fourth, then either may dispose of the
whole or any portion of his undivided interest inde-
pendently of the other, and either may work the in-
vention independently of the other, but neither can
give an exclusive license to manufacture.

If the patentee wishes to convey to another a ter-
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ritorial interest, this is effected by a grant. The
grantee has the same rights and privileges within
the State, county, or other territory covered by the
grant that the patentee would have had if the trans-
fer had not been made. The grantee may assign his
entire interest, or any portion thereof.

All assignments and other transfers which affect
the title of the patent must be recorded in the Patent
Office within three months from their date, to be
valid against an innocent third party without notice.
That is to say, if A assigns to B an interest in a
patent, and B fails to record the same within three
months from its date, and A then transfers the same
interest to C, who knows nothing of the former trans-
fer, the title of C will be good.

A patentee, or other owner of a patent, may ac-
cord a license to another to manufacture and sell
his invention, etther for a consideration paid down,
for a royalty, or for both. If the licensor owns the
entire patent, he may grant an exclusive license;
otherwise it will be restricted. Licenses vary greatly
in their terms and conditions, and arc based wholly
upon the circumstances attending each particular
case. Sometimes they are accompanied by, or merged
with, an agreement, signed by both partics. Where
a license limits the licensee to one manufactory,
it is usually called a shop-right. A license does not
pass the title in the patent, even though thc owner
should give an exclusive and unconditional license
to run for the full term of the patent.

The transfer of an interest in a patent does not
necessarily make the parties partners in the business
of working the invention. If they propose to manu-
facture the invention jointly, and each share in the
profits, they should enter into a regular partnership.

The right of each part owner of a patent to make,
use and sell the patented article is entirely inde-
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pendent of the magnitude of his interest therein,
the possessor of a one-hundredth interest having the
same rights, in this respect, as the cwner of one-half
the patent. And the profits made by one part owner
in a patent, through the working of the invention,
are not shared by the other owners, except by stipt-
lation to that cffect.

Inventions being of a varied character, it follows
that the best methods of working them will be like-
wise varied. In some cases the best result can be
attained by disposing of shop-rights; in others,
by the sale of county and State rights; in others,
again, by licensing manufacturers to manufacture
under a royalty. Another favorite method is tn
organize a stock company, or several companies, to
work the invention. The patentee should bear m
mind, however, that he cannot well adopt more than
one of these methods; for example, if he gives a
manufacturer an exclusive license, he cannot after-
ward grant territorial rights. Likewise, if he has
sold a State right, he cannot afterward grant an
exclusive license, except as to the territory remain-
ing in his possession.

An inventor may assign the whole or any undi-
vided portion of his interest in his invention before
the grant of letters patent therefor, and even before
he has applied for the patent. In such a case the
assignment should be recorded before the payment
of the final fee on the patent, when the latter will
be issued to the assignee or assignees of record.
If it should not be so issued, however, the rights of
the assignee will not be affected thereby; his title
will still be good. When an invention is assigned
before a patent is obtained, it is understood that the
assignee’s interest extends to and comprehends the
patent privilege; because an inventor has no legal
proprietary interest in his invention other than that
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included in the patent privilege, and, therefore, aside
from the latter, he has nothing that he can legally
convey to another.

In assigning an interest in an invention before
any patent has been obtained, care should be taken
to fully identify in the instrument the particular in-
vention intended to be assigned; otherwise, when a
patent is subsequently obtained, there may be seri-
ous question whether it covers the particular inven-
tion in question. The usual practice is to execute
the application for patent and the assignment on
the same day, or, to first file the application, and
then identify it in the assignment by date of filing
and serial number. The latter is a sure idei. fica-
tion, as each application, like each patent, has its
own particular number.

It is a rather common practice with inventors to
embody in an assignment of a patent a further
clause conveying, or promising to convey, all further
improvements on the invention embodied in the
patent that they may make in the future. Such
conveyances are of doubtful validity, as they seek to
convey what has, at the time, no existence, and
may never have. It is an attempt to mortgage
one’s intellect or inventive faculty. Even if the
validity of such a transfer be granted, it will still be
an open question, in most cases, whether a future
invention, if made, is legitimately an improvement
on the thing originally assigned.

An ordinary assignment is not revertible. That
i1s, A may assign to B, and B may enter into an
agreement with A as to the manufacture under the
patent. If B fails to fulfill his contract the title in
the patent does not revert to A; but A may recover
from B, by suit, for any damages suffered by him for
breach of contract. To be revertible the assignment
must contain a clause to that effect.
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Extraordinary care should be exercised in drawing
up all instruments in the nature of transfers, licenses,
agreements, etc., in order to avoid the risk of loss
and vexatious suits to determine ownership. In-
ventors will, therefore, usually find it advantagcous
to consult experienced counsel before taking any
important step of this character.

i &

THE AMENDMENT OF THE PATENT LAW.

A number of bills were introduced at the last ses-
sion of the late Congress, designed to amend that
portion of the United States patent law which pro-
vides that a patent granted on an invention previ-
ously patented abroad shall expire with the previous
foreign patent,* and several of these were considered
by the Patent Committees, but unfortunately no
action was taken until too late to secure the pass-
age of any bill. This result must be attributed
chiefly to the greater importance of the tariff bill,
wiich cast all other legislation into the background;
but 1t was in part due to the indifference of those
whose interests are most involved in the proposed
amendment. A renewed effort is tc be made be-
fore the next Congress, and it is to be most earn-
estly hoped that patentees and manufacturers will
join in an urgent demand for an amelioration of the
onerous and unjust provision of the existing law.
Meanwhile, a brief statement of the several propo-
sittons before the last Congress will be instructive.

It will be remembered that Judge Nixon decided
last summer that when a foreign patent was granted
after the application for the United States patent

* Section 4887 Revised Statutes. The present condition of the law
as construed by the courts is summarized on page go.
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was filed, and before it was granted, the United
States patent when ;;ranted was limited under the
law to expire with the foreign patent. In the case
in question the foreign patent was a five-year Can-
adian patent, and it consequently reduced the term
of the United States patent to a little less than five
years, instead of seventeen ycars. The manifest
injustice of this feature of the law (if it is correctly
interpreted by this decision) has led to the intro-
duction of several bills which, if passed, would have
amounted to a declaration by Congress that the law
meant something different from what the courts
have decided it to mean. As the function of Con-
gress is not to construe laws, but to make them, the
propriety of the passage of an act of this nature is
open to question, and we are therefore inclined to
favor remedial rather than declaratory legislation.
The proposal of this character which received the
most support was worded as follows:

Every patent herctofore or hereafter granted and based on an appli-
cation made in this country before the grant of a foreign patent for the
same invention, shall be for the term of seventeen years, and the Com.
missioncr of Patents is hereby authorized to properly state the term of
any patent in accordance herewith,

It is obvious that this is only a partial cure for a
radical defect in the law, and that it does not go to
the bottom of the difficulty by any means. The real
imperfection consists in making the duration of the
patent here dependent on that of a foreign patent.
This causes a vast amount of uncertainty, confusion
and annoyance, and if not soon remedied cannot but
be fruitful of litigation. Next to knowing that a
patent exists and what it covers, the most import-
ant question to all parties interested is, when it will
expire. How much better it would be to fix a defi-
nite duration for each patent, so that any one could
tell in a moment exactly how long it would remain
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in force! Secveral bills had this end in view, one of
which, prepared in the last week of the session
under instructions from the House Patent Commit-
tee, provided that all patents granted in future
should be for scventcen years; whether the inven-
tions were patented abroad or not. This would
give forcign inventors who delayed patenting their
inventions here until they had made them profitable
in their own countrics, as long a period of protection
as American inventors who were diligent in apply-
ing for their patents. It would be better to give
forcigners some spectal inducement to be prompt in
applying for their patents here, and another bill, an
excellent measurc so far as it went, proposed to ac-
complish this by making the United States patent
expire in seventeen years from the date of the earli-
est foreign patent. If the United States patent were
applied for before the grant of any foreign patent,
it would endure for seventeen vears from its own
date. Thus, if a foreigner delayed two years in tak-
ing his patent here, he would receive a fifteen year
patent; if he delayed five years, he would receive a
twelve year patent, and so on; the duration of his
patent here being in exact proportion to his dili-
gence in applying for it. This would be a revival of
an excellent feature of the laws of 1839 and 1861, a
poiicy that operated so well that it should never
have been dcparted from.

Another bill, which was introduced by Senator
Platt and Mr. Valentine, was somewhat remedial in
its nature, in that it provided that ‘*all patents for
inventions first patented in a foreign country which
lhave not cxpired at the date of the passage of this
act, shall remain in force for the term of seventeen
years.” There are three objections to this: first,
that it is in many cases impossible to determine
whether a patent has expired under the operation of



AMENDMENT OF THE PATENT LAW, 147

84887 or not: second, that this measure will fail to
relieve the worst cases of hardship and wrong, those
in which the patents /Zawve expired, as in the case
before Judge Nixon, already referred to; and third,
that to extend all patents which have not expired to
seventeen years, without discrimination as to the
relative diligence of the patentees, would be an act
of wholesale generosity wholly uncalled for, and
which would in many cases imr~se a hardship on
the public. Take for instance the case of a British
patentee whose home patent was granted nine years
ago: he applies for a patent here, knowing that he
1s entitled to only a five year patent, and under the
old law his patent would be granted for only five
years, but if after its grant this bill were to become
a law, his patent would have twelve years added to
its term—twelve years to which he was not entitled
and which he did not expect, during which the pub-
lic would be deprived of its proper right to use the
invention.

We hope to sce some better propositions before
the next Congress. There are two things to be
done: first, to enact a better law for the future, and
second, to remedy the wrong done by the existing
law in the past. The first can be rcadily accom-
plished by some such provision as this:

Every patent hereafter granted which is based on an application filed
before the application for any foreign patent on the same invention,
shall remain in force for seventeen years from its date;

And every patent hereafter granted, the application for which was
filed after any application for a forcign patent on the same invention,
shall expire at the end of seventeen years from the date of such foreign
application; or if there be more than one, from the date of the earliest
one; and it shall be the duty of the Commissioner of Patents to print
the date of expiration of cvery such patent on every printed copy
thereof, and in the Official Gazette, for the information of the public,

We prefer to use the date of application for the
foreign patent as the criterion, because it is unmis-
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takable, which the ‘“grant,” *“issue” or ‘date” of
the patent is not in all cases, and because it is
known during the pendency of the foreign applica-
tion, and can be sworn to by the applicant, which
is not the case with the issue date of foreign pat-
ents. To use this date as the criterion will avoid
all confusion, save much delay, and greatly facilitate
the execution of the new law.

Such a measure as we propose will be both simple
and effective. A foreign inventor will know that if
he files his United States application first he will
secure a seventeen year patent here, but that if he
files any foreign application first, his United States
patent, whenever he takes it, will expire in just sev-
enteen years from the date of filing that foreign ap-
plication. American inventors nearly always file
their applications here first, and they will receive
full term patents.

The other desideratum, that of remedying the
wrong already done by the present defective law,
will not be so easy of accomplishment. It involves
two considerations: first, that of fixing the term of
patents that have not yet expired, and second, that
of granting a just renewal of those patents which
have prematurely expired, such as that decided by
Judge Nixon to have expired in five years because
of the inventor’s having previously taken a Canadian
patent. For properly fixing the terms of limited
patents, some definite standard of measurement
should be adopted; and none has yet been sug-
gested which seems to us so simple and effective as
to have the United States patent expire in fiffccr
years from the earliest date of application for any
foreign patent on the same invention. We put it
at fifteen years because that is the duration of most
foreign patents, so that if thus limited, nearly every
patent here will expire simultaneously with the first
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previous foreign patent on the same invention. This
fixing of the date can be done by the Commissioner
of Patents under some such provision of law as the
following:

The Commissioncr of Patents may, by certificate to that effect, pro-
long the term of any patent heretofore granted, the term of which is
alleged by its owner or owners to be limited by reason of any previous
foreign patent, and which in the judgment of the Commissioner of
Patents shall not have expired by such limitation at or within six
months after the passage of this act, or at or within six months aiter
the fling of the application for such prolongation; and in every case
where it shall appear that at the time of filing the application in this
country, no application had been filed for any foreign patent on the
same invention, the term of the patent shall be prolonged to expire in
seventeen years from the original issue of the patent; and whenever it
shall appear that any such foreign patent was hrst applied for, then the
term of the United States patent shall be prolonged to expire in fifteen
years from the date of the earliest application for any foreign patent on
the same invention, .

In providing for the rencwal of expired patents,
or those that are soon to expire, more must be left
to the discretion of the Commissioner, in order to
do justice to those who have been wronged, and at
the same time guard against invasions of the pub-
lic rights. We would favor the following provision:

Any patent heretofore granted which has expired, or shall in future
expire, or shall be admitted by its owner or owners to have expired,
by a limitation of its term by reason of a previous foreign patent, may
be renewed by the Commissioner of Patents in his discretion, and on a
proper showing of facts being made to him, provided that no such re-
newal shall be granted for a longer term than, added to the original
term, shall equal a total term of seventeen years; and provided also
that no patent the application for which was hled after the filing of any
application for a foreign patent on the same invention, shall be pro-
longed for a greater term than, added to its original term, shall equal

a total term of ffteen years, less the time intervening from the date of
the earliest forcign application to the grant of the United States patent.

This we think sufficiently guarded. A special
examiner should be appointed to consider all appli-
cations for prolongation or renewal, and he should
have as many assistants and clerks as shall prove
necessary. T1his force could be paid by the exaction
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of a fee of $5 from each applicant, which would not
be strictly just, but would be gladly paid by pat-
entees to secure any adequate relief. All prolonga-
tions and renewals should be noticed in the Offcial
Gazette.

We shall be glad to receive any suggestions in
regard to this matter, and we must urge upon our
readers the importance of making an effort to influ-
ence the next Congress in this direction. If every
patentee and manufacturer will take the pains to
call the attention of the member from his district to
the defect in the law as it stands, and to discuss
with him the best way of remedying it, the chance
of some action being taken at the next session of
Congress will be greatly increased. The law as it
now stands is a disgrace to our patent svstem, and
every consideration of patriotism and common sense
favors its amendment.,

s

DOUBLE USE.

It is a well settled principle of patent law that
the mere application of a known device or thing to a
new but analogous purpose is not patentable. This
has come to be called, for convenience and brevity,
the doctrine of ‘‘ double use,” and its application 1n
the practice of the solicitor is of such frequent occur-
vence that a brief explanation of its force and rela-
tions may be of advantage to such inventors as are
not already familiar with the subject.

The law of patents is based on the principle that
the inventor should be rewarded for his creatson in
order that the public may benefit thereby. The
leading purpose is to benefit the public. From this
it follows that before the inventor is entitled to re-
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ward he must effect a true creation; he must give
the public something that did not before exist. He
must even do more than this; he must effect that
which would not have been suggested by something
already in existence and accessible to the public.
For if he only produces what the ordinary skill and
judgment of any one might produce, acting on a
suggestion furnished by what is already in existence
and accessible to all, he has not exercised the invent-
ive faculty, and cannot, thercfore, receive the re-
ward of letters patent. If he could, he would be
rewarded for reproducing what was already practi-
cally in possession of the public.

To ascertain whether an .alleged invention is a
mere ‘‘ double use” of an old thing, the nearness or
remoteness of analogy must be considered, for upon
this everything depends. If the structures are iden-
tical, or nearly so, then the purposc of the invention
must be considered. If it be found that both struct-
ures perform substantially the same functions, and
the uses to which they are applied are analogous, it
may be considered a clear case of ““ double use.”

If, on the other hand, it be found that the struc-
tures are similar but the uses to which they are ap-
plied are not analogous, and the functions they per-
form differ materially, then it is not a casc of
‘“ double use.”

The test to be applied in most cases is this:
Would a knowledge of the known structure or thing
suggest the application set forth in the alleged in-
vention, and require only ordinary skill and judg-
ment to so apply it? If it would, then the alleged in-
vention is already the property of the public and
canngt be patented.

As an illustration we may cite a case where an
application was made for a patent for an improved
face-cloth for printing presses. The application
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was rejected by the examiner on a patent previously
granted for a roofing fabric. The fabrics were
almost identical in structure, but the uses to which
they were applied, and the functions they respect-
ively performed, were not analogous. It was argued
by applicant that the analogy between the devices,
as to their uses, was too remote for one to suggest
the other; and that, therefore, applicant had exer-
cised his inventive faculties to the extent required
in order to entitle him to a patent. There was cer-
tainly nothing in a roofing fabric, or in the purposes
for which it was intended, to suggest to the mind,
even of ‘‘one skilled in the art,” the use of a similar
but more delicate fabric as a face-cloth for the cylin-
der of a printing press. The question at issue then
was this: Would the grant of a patent to applicant
deprive either the public or the former patentee of
any rights of which they were already possessed ?
As for the patentee this was easily answered; he
had limited his claims to a roofing-fabric. So far as
the public was concerned, it was easy to see that if
the old device would not suggest the new applica-
tion, then the public had nothing to lose, and could
only be benefited by the grant of the patent. On
this argument the patent was allowed.

The above illustration has been given at some
length, for the reason that it sets forth very fully and
clearly the distinction between a true patentable in-
vention and a mere ‘ double use ” of an old device.

A collateral branch of this doctrine relates to
machines. Although in his patent an inventor may
set forth but one use for his machine, he is entitled to
employ it for any purpose to which it is adapted. And
should another person manufacture a like machine,
but for a use entirely distinct from that set forth in
the patent, he will still be an infringer. The pat-
ent is held to be for the machine itself, independ-
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ently of the purpose for which it is intended, be-
cause the same machine must always perform the
same functions, even though the products or things
acted upon may be different. For example, if A
patents a peculiar ring-holder or clamp for suspend-
ing a broom, B may not employ a like holder for
suspending other things, as tobacco-stocks, hoes,
rakes, etc. In this case the holders are alike and
perform the same functions, namely, the suspension
of the thing held, although the articles suspended
may differ.

It must be borne in mind, however, that the appli-
cation of the doctrine of ‘ double use” differs some-
what in respect of machines or mechanical devices
and fabrics. Analogy has little to do in the former,
while it has everything to do in the latter case.
The machine is active in its functions, the fabric
passive. By making slight changes in its structure
the latter may be made to perform totally different
functions, and may be employed for non-analogous
purposes. The machine will always perform the
same functions, but may act on things or materials
of different kinds.

Our space does not permit us to cite decisions on
this subject, but the principles which govern are
quite well established, and we trust the foregoing
explanations and illustrations will suffice to make
the matter clear.

e s i -

EXPERTS IN PATENT SUITS.

The testimony taken in suits for infringement is
usually of two kinds, that bearing upon the facts in
the case, and that bearing upon the identity of
structures or machines. The latter also includes



154 EXPERTS IN PATENT SUITS.

opinions as to the scope of letters patent and their
validity to some extent. Testimony as to the facts
must, of course, be obtained from those conversant
with the facts; but testimony as to the identity of
inventions, their differences, and the scope of the
letters patent therefor, is usually furnished by an
expert. Such an expert must be distinguished from
a special expert, who confines himself solely to one
branch of science or art, as an expert in musical
science or in toxicology. The general expert in
patent suits should have, above all things, an ex-
tended experience in questions relating to the simi-
larity and dissimilarity of mechanical devices, pro-
cesses and compositions of matter, and especially.
where such questions relate to patentability also. It
follows, then, that he should be familiar with all the
intricacies of patent law and practice. Such knowl-
edge can only be acquired by long experience, aided
by natural adaptability; and the best training for an
expert is the profession of a solicitor of patents.
The multitude and variety of inventions brought be-
fore the solicitor, and the many intricate questions
of identity, function and purpose he is called upon
to answer, necessarily store his mind with precisely
the information called for in an expert.

But knowledge is not the only quality necessary
in an expert; he must be acute, in order to compre-
hend at a glance any similarity or dissimilarity; pa-
tient and industrious, in order that he may thor-
oughly understand the matter in hand; and consci-
enttous, in order that his testimony may have that
weight which honesty only can impart.

The purpose of expert testimony is to aid the court
in its decisions, not upon questions of fact so much as
upon questions which must, of necessity, rely upon
the opinion of an expert for solution. Eye-witnesses
can testify as to facts, and the court reserves to it-
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self the solution of legal problems. The expert gives
his opinion upon questions with which neither the
ordinary witness nor the court are supposed to be
familiar.

As all patentees are liable to be interested in
suits for infringements of patents, we believe that
the brief explanation of the functions and qualifica-
tions of an expert here given will hc acceptable, as
few suits of this character are now _rosecuted with-
out the assistance of this valuable auxiliary.

CONDITION OF THE PATENT OFTIICE.

The business of the Patent Office for the current
year will, it is estimated, exceed that of last year
by over $200,000. Never has the number of appli-
cations before the Office been so great, and at no
time has the force been so inadequate to the de-
mands upon it as at present. The business of this
important bureau is increasing each year so rapidly
that unless some adequate increase is soon made in
its facilities, serious inconvenience and loss will cer-
tainly ensue. At present, applicants have to wait
an average of a month before their cases are acted
on.for the first time, and in several classes as long
as two or three months. Actions on amended ap-
plications are delayed to nearly the same extent—
in some rooms even longer. The classes of clec-
tricity, civil engineering and printing, are especially
delayed with their work.

Notwithstanding the palpably inadequate force of
the Patent Office, the late Congress enacted in the
appropriation bill for the fiscal year beginning July
1, 1883, that the force should be reduced from 49i
to 470 persons. This piece of legislative stupidity
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will have the effect of compelling the Commissioner
to discharge 21 clerks, mostly from the copying di-
vision, where they are now earning for the govern-
ment more than their salaries amount to, in mak-
ing copies of official records for outside parties.
The folly of economizing in the force of a bureau of
the government which is not only self-supporting,
but has a surplus in the treasury of over two million
dollars, must be obvious to every one who gives it a
moment’s thought, and the narrow and illiberal pol-
icy of Congress in this respect must be attributed to
hasty and ill-considered action, rather than to any
deliberate attempt to injure inventors or patentees
as a class. If members of Congress more fully ap-
preciated the importance of patents and the patent
system to the public at large, they would doubtless
deal more liberally by the Patent Office.

PROPOSED AMENDMENT OF THE BRIT-
ISH PATENT LAW.

A bill for the amendment of the patent, design
and trade-mark laws of Great Britain has been in-
troduced into Parliament by the government. The
principal changes it makes in the present law are
the reduction of the government fees on obtaining a
patent from £25 (the present tax) to £4; the post-
ponement of the time for paying the £50 tax from
the third to the fou.th year; the extension of the
time for filing the final specification and drawings
from six months to nine months; the simplification
of the formalities attending the application for pat-
ents; and the extortion of licenses from patentees
under certain circumstances. Patents are to be
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limited more strictly to one invention, and exam-
iners are to be appointed to review all applications,
to ascertain whether the invention claimed is proper
subject-matter for a patent, whether it is correctly
described, and that all papers are in correct form.
Definite and distinct claims are to be required, and
an tllustrated patent journal is to be published.

This bill contains three excellent features, namely,
the reduction of the expense of securing a patent;
the limitation of the right to obtain a patent to the
true inventor, thereby terminating the opportunity
for that piracy of inventions that is the reproach of
the existing law; and the appointment of examiners
to enforce that the specifications and claims of pat-
ents shall be exact and definite. DBut with these
desirable features are coupled others that are crude,
clumsy, and unjust, and which we hope will be ma-
terially modified before the bill becomes a law. As
an instance of these, the amendment of a specifica-
tion or claim, which in the United States is accom-
plished by a brief paper signed by the inventor.or
attorney, and filed at the Patent Office, can under
this bill be effected only after filing a request, hav-
ing the proposed amendment advertised in the pat-
ent journal, and enduring a delay of three wecks
after the publication of the advertisement, during
which interested parties may oppose the admission
of the amendment. Such red tape as this is in the
interest of neither patentees nor the public, and will
only benefit the patent agents. We doubt if the
real cost of securing a patent will be reduced to any
extent by this bill, unless all such provisions as this
be stricken from it. Another defect of this char-
acter is the publication and advertisement of speci-
fications before the grant of patents, to invite oppo-
sition. What chance would a poor inventor have
if any wealthy manufacturer or corporation who
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desired to avail themselves of his invention could,
by expert counsel, oppose the grant of his patent,
with a full knowledge of his invention and claims?
It is a clumsy attempt to force the public whose in-
terests may be affected, to oppose the grant of
patents on old inventions—a work that could be
much better done by trained official examiners,
without the interference of interested outside par-
ties. The American system is much better, and if
any attempt is to be made to check the issue of un-
deserving patents, that system should be adopted in
its entirety, and its execution be entrusted to men
of liberal minds and mature judgment, who may be
trusted not to make it the farce it has become in
Germany. The most unjust feature of the proposed
law is that providing for compulsory licenses: the
Board of Trade (an executive department of the gov-
ernment) may order a patentec to grant a license
under his patent on such terms as it shall dictate, to
any person who can prove that, because of the re-
fusal of the patentee to grant licenses, the patent is
not being worked, or that it is not worked sufficient-
ly to supply the public demand, or that “any person
is prevented from working or using to the best ad-
vantage an invention of which he is possessed.” The
latter reason might place the pioneer patentee at the
mercy of a mere subsequent improver. This entire
provision is unnecessary, and places it in the power
of officials to do great injustice to patentees. They
might exercise this power with such moderation
that no real injustice would be done, but such a
result would be due to their moderation, not to the
wisdom of the law.

There is no probability that this bill will pass in
its present form; indeed, there is little chance of any
patent bill being passed during the present session
of Parliament.
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A NEW PATENT LAW IN GREAT BRITAIN.

After many years of discussion and_.after the de-
feat of several different measures in successive ses-
sions of Parliament, Great Britain has at last a new
patent law. ¢‘The Patents, Designs and Trade-
marks Act, 1883, which received the royal assent on
the 25th of August, is the first important measure re-
lating to patents which has passed the British Parlia-
ment since 1852, It makes several sweeping changes
in the present patent system of the United King-
dom, and 1s certainly destined to revolutionize the
patent practice of that country. Some of the changes
which it introduces arc wise and sensible, fully in
keeping with the advanced views of the present
time on this important subject, and calculated to
foster inventicn and ameliorate the hardships of
inventors; but unfortunately it contains also some
provisions which are no credit to the statesmen who
framed, or the legislators who passed it, and which,
we fear, will be the source of injustice and oppres-
sion. We present in another article an abridgment

[Copyright, 1883, by Burxke, FRASER & CONNETT,]
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of the new law, which, by the way, will not take
effect until January 1, 1884. After that date a mere
importer of an invention into the kingdom will not
have a right to paternc it, nor will a patent be granted
covering more than one invention. The existence
of a foreign patent on the same invention will not
affect the duration of the British patent. The pat-
entee will be given the option of paying his stamp
taxes of £50 and £100 (due formerly in three and
seven years), in annual installments, commencing
with £10 the fourth year, and increasing to £20 the
thirtcenth year, or, if he prefers, of paying the £50
tax at the end of four years, and the £100 tax at
the end of eight years. The government fees on
applying for a patent will be reduced from £25 to
44, and several useless formalities required under
the old law will be discarded. All of these {features
are comm.udable, and constitute a marked improve-
ment over the present system.

Of the undesirable provisions of the new act, the
one which we anticipate will cause the most injustice
is that requiring every application to be advertised
and its complete specification published, after it has
been examined by the officials and found admissible,
in order to give the public an opportunity to opposc
the final grant of the patent. Formerly, a person
opposing the grant of a patent has presented his
case without knowledge of the contents of the spec-
ification, trusting to the Law Officer, an official so
high in rank as to be above suspicion, to decide
whether the applicant’s invention conflicts with the
one in which the opposer is interested. Under that
system there was little opportunity for fraud upon
the inventor, and yet the rights of others were as
well guarded as could well be under any system of
opposition. But under the new law any person can
inspect the applicant’s specification and obtain a full
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knowledge of his invention, and then with the aid
of that knowledge he can proceed to trump up evi-
dence against the novelty of the invention to sup-
port his opposition to the grant of the patent. The
evidence might not be sufficient or conclusive, but
by the employment of acute legal taient it might
be made to appear so, particularly in the case of a
poor inventor who was unable to employ equaliy
skillful legal advisers. A wealthy company might in
this way place impediments in the way of a poor
inventor which would discourage him and induce
him to abandon his invention or part with it for a
song. The whole and only purpose of opposition is
to prevent the 1ssue of patents to applicants who are
not entitled to them. This work the English sys-
tem throws on the public, who are unskilled, have
no special knowledge to equip them for the task,
and are necessarily too indifferent to exert them-
selves, except when interested adversely to the appli-
cant. With due deference to the views of our British
friends, we¢ are decided in our opinion that the
American system of subjecting all applications to
the criticism of skilled, experienced and impartial
officials, uninfluenced by the voice of persons who
have adverse interests, is the best for both the in-
ventor and the public. The only faults with our
system as at present administered, are that the vol-
ume of business has grown beyond the capacity of
the Patent Office to transact it with the thorough
attention to each case that should be given, and
that an ill-advised parsimony has kept the salaries
of the officials so low that many of them resign
when they become experienced, and leave vacant
places to be filled by comparatively untrained men.
But even laboring under these serious disadvantages
we believe that the American system is productive
of more good results and works less injustice than
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can possibly be the case under the British system,
however thoroughly it may be executed.

Another objectionable feature of the new law is
the provision for extorting licenses from patentees.
An executive bureau has the power to compel a
patentee to grant a license on such royalty and with
such security as it shall determine, whenever it is
proved that the invention is not being worked, or
not sufficiently worked to satisfy the public demand
for it, or that ‘“ any person is prevented from work-
ing, or using to the best advantage, an invention of
which he is possessed.” If this law is executed with
great moderation and discretion, as we hope, it is
probable that no considerable injustice will be done
under it, but at best it places a dangerous amount
of power in the hands of an executive department.
We hope to see this provision repealed, or at least
greatly modified and more wisely guarded, in the
near future.

A very clumsy method of amending specifications
is imposed by the new law. Amendments of pend-
ing applications are apparently put on the same
footing as amendments of patents already granted,
which correspond to our reissue or disclaimer, and
are attended with considerable formality, including
advertisement and a delay of one month to invite
opposition. We trust that this will be remedied be-
fore it has caused much annoyance or expense to
applicants.

Or. the whole, the new British law is a great im-
provement over the one now in force, and will cer-
tainly greatly stimulate the inventive industry of
England. The reduction of fees will efiect a saving
cf at least a hundred and ten dollars on each appli-
cation, the natural resuit of which will be to largely
increase the number of patents applied for. An
illustrated periodical is to be published, somewhat
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after the plan of the Official Gazette of our Patent
Office, which will doubtless prove of considerable
value to the inventive public.

A e— r--mu e . wf

THE NEW BRITISH PATENT LAW.

The following is a somewhat free synopsis or
abridgment of the new patent law of Great Britain,
which will go into effect January 1, 1884.

Application for Patent.—~Any person who is in
possession of an invention of which he claims to Le
the true and first inventor, may apply for a patent
thereon. Two or more persons may apply for and
obtain a joint patent, but in such case one of them
at lenst must be the inventor; that is, the inventor
may associate others with him, and the partics so
associated may obtain the patent togethcr. If the
inventor dies, his legal representative may make the
application within six months.

An application for a patent is made by filing at
the Patent Office a declaration and specification, with
drawings if required, and a government fce of £4.
The specification may be either a provisional specifi-
cation, containing a short description of the inven-
tion, or a complete specification with claims and
drawings. As a complete specification must be
filed eventually, it will effect a saving of time to file
it first, which will probably be done in nearly all
cases. When the invention is thought to be incom-
plete, or when it is desired to keep it secret for a
time, it will be advisable to file a provisional specifi-
cation. In such case, the complete specification
must be filed within nine months after filing the
provisional, or the patent will be considered aban-
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doned. Every specification, when it is filed, will be
examined by an Examiner, who will report whether
it is properly prepared, whether the invention has
been fairly described and illustrated, and whether the
title is correct. If he reports it as defective in any
respect, or as covering more than one invention, the
Comptroller of the Patent Office (an official answer-
ing somewhat to our Commissioner) may require
that the application be amended before it proceeds
further. Complete specifications will be examined
to sce if the invention is distinctly claimed, and
in case a provisional specification has been first filed,
it will be ascertained whether the complete specifi-
cation describes and claims essentially the same in-
vention as the provisional. When the Comptroller
refuses to accept a specification, the applicant may
appeal to the Law Officer (the Attorney-General, or
the Solicitor-General of England), who will hear
both the applicant and the Comptroller, and will
determine whether, and subject to what conditions,
if any, the specification shall be accepted. Unless
a complete specification is accepted within twelve
months from the date of application, the applica-
tion will become void, except an appeal has been
lodged against a refusal to accept. On the accept-
ance of a complete specification, the Comptroller
will advertise the acceptance, and the specification
and drawings will be open to public inspection. Any
person may then oppose the grant of the patent
within two months from the date of advertisement.
Opposition must be on the ground that the applicant
has obtained the invention from the opposer, or tLat
the tnvention has been patented in the United King-
dont on an application of prior date (that is, the in-
vention is not new in the Kingdom, having already
been patented by somebody else), or that an Ex-
aminer has reported to the Comptroller that the
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specification appears to be for the same invention as
the specification of a previous application. The
Comptroller will hear both the applicant and the
opposer, and will deccide, subject to appeal to the
Law Officer, whether the patent shall be granted.
If there be no opposition, or in case of opposttion if
the decision is in favor of the applicant, the Comp-
troller will cause the patent to be sealed. (The
sealing of an English patent is equivalent to the
grant and issuc of a United States patent.) When
the complete specification is filed at first, and there
iS no opposition, the patent can probably be sealed
in three or four months from the date of application,
and in any case it must be sealed within fifteen
months, unless the sealing is delayed by an appeal,
or by opposition, or in case of the death of the ap-
plicant. If, while an application is pending, another
application be filed, describing substantially the
same invention, it will be the dut: of the Examiner
to report that fact to the Comptroller, and to notify
both applicants that he has so reported, in order to
give each an opportunity of opposing the grant of a
patent to the other. The Comptroller may then
refuse to seal a patent to the later applicant, his de-
cision being subject to appeal to the Law Officer.
The later applicant, however, may oppose the seal-
ing of a patent to the earlier one, on the ground
that the earlier applicant had obtained the invention
from him, and on his proving this, he would be
granted his patent. But in case no fraud or piracy
had been practiced, the party who first applied for
the patent would receive it.

Patents.—Every patent will bear date from the day
of application, but the unauthorized use of the in-
vention by others will not constitute an infringe-
ment until the complete specification is made public,
and no proceedings to restrain infringement can be
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commenced until after the sealing of the patent.
Patents will be granted for only one invention, but
if granted for more than one they cannot be invali-
dated on that account. The territory covered by a
patent is Great Britain and Ireland and the Isle of
Man. DPatents run for 14 years if the taxes be duly
paid. Taxes may be paid in either of two ways, at
the option of the patentee; either 450 may be paid
before the end of four years, and %100 before the
end of eight years, or the payments may be made
annually, as follows:

4th, gth, 6th and 7th years, £10 each.

8th and gth years, £15 each, and

1oth, 11th, 12th and 13th years, £20 each.

In either case the amount is the same, £150.
Patents granted before the new law goer into effect
come under its provisions relating to the payment
of taxes. There are no taxes for the first four years.

The patentee is not required to put the invention
into practical use, but the Board of Trade (an ex-
ecutive department of the government) may crder
him to grant licenses on such terms and with such
security as it may deem just, whenever it is proven
that (@) the patent is not being worked, or (¢) that
the reasonable requirements of the public cannot be
supplied (which probably means that the public de-
mand for the invent »n is not supplied), or (¢) that
‘“any person is prevented from working or using to
the best advantage an invention of which he is pos-
sessed.” It is not probable that many compulsory
licenses will be granted under this provision,

Revocation of Patent—Any person claiming that
a patent was obtained in fraud of his rights, or of
the rights of a person whom he represents; any per-
son claiming that he is the true inventor of an in-
vention covered by a patent; or any person claim-
ing that he, or his predecessor in any business, had
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publicly manufactured, used or sold within the realm
before the date of a patent anything claimed in that
patent, may apply to the courts to have the patent
revoked. In case of the revocation of a patent on
the ground of fraud, the real inventor may be granted
a patent in place of the annulled patent, and for the
unexpired portion of its term.

Actions for Infringement in England are to be
brought in the High Court of Justice, accompanied
by a statement of claim and particulars of the al-
leged infringement. If the defendant disputes the
validity of the patent, he must state on what
grounds he disputcs it, and if he alleges that the in-
vention was not new, he must state the time and
place of its previous publication or use. An effective
remedy is also provided in case any person claiming
to be a patentee makes groundless threuts of taking
legal proceedings under his patent, to the injury
of others. Government may use any patented inven-
tion for the public service, but the patentee will be
remunerated.

Amendments—An applicant or a patentee who
wishes to amend his specification must apply forlcave
todo so, stating what changes he wishes to make, and
his reasons for making them. The nature of the pro-
posed amendment will then be advertised, and any
one may oppose the amendment during the ensuing
month. The Comptroller will hear both parties, and
decide the matter, subject to appeal to the Law
Officer. No amendment will be allowed tliat would
make the specification claim an invention substan-
tially larger than or substantially different from the
invention claimed by the specification originally.

Extensions.—Patents may be extended by Her
Majesty in Council for a further term of seven years,
or, in exceptional cases, fourteen years, if in the
opinion of the Judicial Committec the patentee has
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been inadequately remunerated by his patent. The
application for extension must ke made at least six
months before the expiration of the patent.

Assignments—Patents may be assigned, in whole
or in part, and for the whole or any part of the ter-
ritory covered by them. All assignments and li-
censes must be recorded at the Patent Office.

The cost to an American inventor of applying for a
British Patent, and carrying it four years, will be
about one hundred and twenty-five dollars, or about
one-half of what it has heretofore cost to carry the
patent three years.

PATENTS IN AUSTRIA.

Since the year 1867 the Austro-Hungarian mon-
archy forms a bi-partite State, comprising a German,
or ‘“Cisleithan” monarchy (Austria proper), and a
Magyar, or *‘Transleithan” monarchy (Hungary).
The Emperor of Austria has also the title of King
of Hungary.

The Austrian Empire, e:. .iusive of the Turkish
provinces annexed in 1878, but not yet formally
incorporated, has an area of 240,042 English square
miles, with a population at the last census, in 1880,
of 37,754,972, or in the proportion of 159 per
square mile. Of this population Hungary has about
16,000,000.

A large proportion of the trade of Austria-Hun-
gary is with Germany and Turkey. The exports of
the empire in 187gamounted in value to $337,550,000,
and the imports to $275,700,000. This was in mer-
chandise, and exclusive of bullion. In 1879 there
were 11,255 miles of railway open to traffic, and
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2,630 miles under construction; and of telegraph
lines there were in operation in 1881 about 31,000
' s, with 89,000 miles of wire.

he above statistics will serve to convey to the
inventor some idea of the valuc of this empire as a
field for the working of an invention.

While in some respects more liberal than those of
France and Germany, the patent laws of Austria
are not so liberal and encouraging as our own. It
is not necessary that the application shall be made
in Austria prior to the issue of the patent for the
sam- .avention here; indeed, owing to a peculiarity
of our own laws, coupled with a peculiarity of the
Austrian law, it is really necessary that the United
States patent be allowed to issue first. It will be
remembered that where the inventor has been
alreadv granted a patent in a foreign country, and
then procures his patent here, his United States
patent will expire with the foreign patent having
the shortest ferm. In Austria, patents are really
granted for but one vcar, but are renewable, by the
payment of an annual tax, from year to year up to
fifteen years, but no farther. Consequently, if the
Austrian patent be applied for first, the United
States patent will expire at the end of e year from
and after the grant of the Austrian patent

Two things are absolutely necessary to keep an
Austro-Hungarian patent in force. These are, first,
the payment of the renewal or prolongation fee in
advance each year on or before the anniversary of
the date of issue of the patent; and second, the
working of the invention within the empire within
one year from the date of issue of the patent. The
working must be dona fide, and it must not cease for
any consecutive two years thercafter. This working
is a matter of the greatest importance, as the patent
will be officially canceled and declared void if ‘proof
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of the commencement to work has not been fur-
nished to the proper authorities within one year from
the date of issue of the patent. It will not serve
to merely import the parts of the device and put
them together within the empire. One spectimen at -
least must be made within the country.

In lieu of paying the taxes every year—which in-
volves some trouble, as the patent itself must be for-
warded to have payment and prolongation endorsed
on it—they may be paid for a number of yearsin
advance. The tax for ceach of the 2d, 3d, 4th and
5th years amounts to about $25, and this increases
at the rate of about 35 per year thereafter, up to the
fifteenth year.

As in other countries, the patent, or any part
thereof, may be assigned. and the instrument should
be in the German language.

The cost to an American inventor of procuring an
Austro-Hungarian patent is usually about ninety
doMars.

A CANADIAN PATENT DECISION.

We clip the following from the MMontreal Daily
Star, of July 10, 1883:

A RULING THAT 1S LIKELY TO PROVE HARD ON CANA.
DIAN PATENTELS,

A judgment was yesterday rendered in the case of Hon. Sir A.
Campbell #s. J. J. Bates, by Judge Torrance, which may prove of very
serious consequence to the holders of patent rights in Canada. The
Judge's notes, a synopsis of which follows, will sufficiently explain the
case.

On the 11th January, 1877, a patent was issued from the Canadian
patent office to John J. Bates; giving him the exclusive right to manu-
facture a refrigerator for five years from that date, and when the time
expired it was again cxtended for another five years, and on the 13th
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of December it was extended for another five years. When granted,
no model had been filed with the Commissioner, and he had not dis-
pensed with the filing, but he refused to deliver the patent to the appli-
cant until the model had been filed. The model was filed on the 18th
of June, 1878, more than a year and five months after the %ranﬁng.
issue and registration of the patent. The information complained of
this omission, and the defendant answered that the default to filc a

model was not fatal to the validity of the patent, and further, that the

subsequent compliance would cure any defect and make the patent
valid from its date, or, at any rate, from the date of the compliance.
By 35 Vict., Cap, 26, S. 15 (Canada), the applicant shall deliver to the
Commissioner, unless specially dispensed from so doing for some good
reason, a neat working model of his invention. By section 6 he is
entitled to a patent on compliance with the requirements of the Act.
The authorities cited at the bar and in the claborate factum of the
petitioner satisfied the Court that the Act has not been complied with,
and, therefore, the conclusions of the information should be granted.

Judgment went, conscquently, in favor of petitioner.
Mr, Archibald, of Messrs. Archibald & McCormick, one of the

attorneys engaged in the case, states that a very large proportion of
the patents now in force in Canada are subject to the same defect as
that which has proved fatal in the present case. He is of opinion that
in all such cases patenptees’ rights are now actually unprotected, but
thinks that Parliament would favorably consider a biil to validate all
such Fatent rights where it could be shown that the omission was with-

out blame on the part of the patentee.

We apprehend that in the above casc there was
collusion between the parties to the suit for the
purpose of invalidating the patent aé ziitio. 1t will
be remembered that Judge Nixon, of the United
States Court, in a decision which we have before
commented on,* held that where a United States
patent had been granted subsequent to the grant of
a Canadian patent for the same invention having a
term of five years, the United States patent would
expire at the end of the said term of five years.
The Canadian patent which in that decision was
held to have ;‘mited the term of the United States
patent is the same one which this Canadian decision
declares to have "‘been void from the beginning.
As the Canadian patent was presumably less valu-

Bate fLefrigerating Co. vs. Gillett, Scc page g6,
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able than the United States patent, it is probable
that this decision has been procured in the hope of
securing relief from the decision of Judge Nixon.

We doubt the soundness of Judge Torrance’s con-
clusions in the matter, and believe them to be con-
trary to both the letter and spirit of the law. Sec.
15, Chap. 26, 35 Vict., reads as follows:

I15. The applicant shall ilso deliver to thc Commissioner, unless
specially dispensed from so doing for some good reason, a neat work-
ing model of his invention on a convenient scale, exhibiting its sev-
cral parts in due proportion, whenever the invention admits of such
model; and shall deliver to the Cominissioner specimens of the in-
gredients, and of the composition of matter sufficient in quantity for
the purpose of experiment, whenever the invention is a composition of
matter; provided such ingredient and composition are not ot an ex-
plosive character or otherwise dangerous—in which case they are to
be furnished only when specially required by the Commissivner, and
then with such precautions as shall be prescribed in the said requisition,

It was admitted in the case we have referred to
that a model had been furnished, but not unttl sev-
-enteen months after the grant of the patent. But
the statute does not say w/en the model shall be
furnished. There is nothing in this section, which is
the one whercon the decision was based, that calls
for the model when the application is filed, nor even
during the timc it is pending before the grant of a
patent. The statute specially provides that the
Commissioner shall have the power to dispense en-
tirely with the model if the reasons given are, in his
judgment, sufficient. May not the Commissioner
then dispense with the modcl temporarily, if he may
dispense with it altogether? When an unlimited
discretionary power is conferred by a statute, itis a
curious construction of that statute which would
debar the exercise of the power within limits.

The acts of the officials in the Canadian Patent
Office are, legally, the acts of the Commissioner
himself; and it cannot be doubted that the model in
the case in question was dispensed with temporarily
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by the Commissioner. The gr. of the patent is
itself proof of this; no model was furnished with the
application, and yet the case was received, filed,
examined and allowed without it. Tl.e rules of the
office, promulgated by the Commissioner, did ot
call for it until after the grant. This was a dic .n-
sation in effect quite as much as if the applicant had
asked for it. It is not necessary that the ‘‘ good
reason  for the exercise of the discretionary pow
shall be one that affects the applicant, or whicl
grows out of his necessities; the Commissioner may
have a ‘“good reason” of his own, and he doubtless
had one when he established the system of tem-
porarily dispensing with models.

The statute says the applicant shall furnish a
model, unless *‘specially dispensed” from so doing.
The word ““ specially ” here evidently refers to ¢ - :s
where the applicant asks to be dispensed; but where
the Commissioner has a good rcason for tempr  ‘ly
dispensing with models, it would naturally app.'v to
all cases, and not to any special case. Conscquently
a rule of the office to dispense with all temporarily,
or until some specified time, would be the scme, in
effect, as the granting of the dispensation *‘‘spe-
cially” to each applicant.

Statutes, framed by man, are necessarily i. »er-
fect; and it would seem to be questionable | =-v
for the courts, to which we must all look for thei
interpretation, to avoid the plain intent o o ' -
and base decisions upon quibbles and tec..v i
whereby property rights are placed under .
or entirely destroyed. There has been a+ wvi g
tendency of late, on the part of our courts, t+ make
law rather than interpret it, and this natu. i+ °
creases the uncertainty that must always ¢ ;1 - .
to the true intent of a statute.

While matters stand as they now do in Canada,
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by reason of Judge Torrance's decision, it behooves
Canadian applicants to send their models with their
applications, in order to be on the safe side.

—————

PECULIARITIES OF THE PATENT SYSTEM.

Those wise ancestors of ours whose love of progress
led them to conceive of the patent system that
now prevails over almost the entire civilized world,
werc able to see quite deeply into the future work-
ings of their proposed system, but human fore-
sight was too limited to enable them to predict
accurately the results that would be reached in a few
centuries. They could understand that if a man
were given a brief monopely in his creations, he
would create, and that after this monopoly expired
the public would be free to makeand use these cre-
ations, whereby they would derive great benefit.
Such a view was natural before the infant patent
system was born; but now, when this system has
attained its enormous growth, the rules that govern
bear about the same relation to the principles that
then had sway, as the acts and motives of a full-
grown man have to those of a creeping infant.
The environment has been entirely changed, and by
the system itself. Then, the short monopoly of the
inventor in his creation was looked upon as a thing
to be endured by the public in order that it might
profit when the monopoly expired. Now the public
profits by the monopoly itself; and even though in-
ventions were made, the public would derive little
or no benefit therefrom except for the monopoly.
This may seem somewhat paradoxical, but it is
nevertheless true, and it is based on the fundamental
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law of business and trade, that capital always seeks
investment where the profits are largest; and where
can better returns be expected in a manufacture
than in the exclusive production of a needed article,
where there is no competition? The public can
derive no benefit from an invention unless it be
manufactured and sold; and capital will not, gener-
ally, engage in a new manufacture in this age unless
it has the protzction of a monopoly, and the longer
the period of the monopoly, in most cases, the more
willingly will capital undertake the manufacture.

If any one doubts this, let him offer to a capitalist
a valuable invention which he proposes to dedicate
to the public, and ask the man of money to construct
a plant for the making of the invention. He will be
told that it ‘“does not pay” to invest in a costly
plant for the manufacture of an invention, however
valuable, when the same privilege is open to others;
but if he will patent his invention, the public will
not only be supplied, but the inventor himself may
derive a handsome royalty by way of reward.

In fact, our gigontic manufacturing interests are
based almost entirely upon patents, and few capital-
ists care to invest in the manufacture of any but
patented articles. Consequently, after'a patent ex-
pires, it will generally be found that those who have
carried on the manufacture under the patent are
left to continue it without opposition. The term of
a United States patent is so long—seventeen years
—that in this progressive age the probabilities are
that something better will have been devised and
patented before the term expires, and the public,
instead of benefiting by the expiration of the original
patent, will be found to have taken up the new
invention.

If patents were granted for but four or five years,
many of the more valuable inventions, if perfected
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at all, would never reach the public. It often re-
quires a large capital and several years’ time to
manufacture and introduce an invention to the pub-
lic, and if the monopoly is to be cut off just as
returns begin to come in, leaving the field already
opened up te be worked by any and all competitors,
few will invest in the undertaking. .

In reality, the public derives its benefit directly
from the monopoly; and not after the monopoly
ceases, but during its continuance. The interests of
the inventor, the capitalist and the public are one,
and they are interdependent. A moderately long
terin for the patent is best for the public, for the
same reason that it is best for the inventor. An
unpatented invention is valueless to the public as
well as to the inventor, and because it is valueless
to him.

In many foreign countries it is necessary to pay
an annual tax to keep the patent alive, the theory
being that the public steps into the place of the in-
ventor upon the death of the patent, and receires
all the benefits which would otherwise have accrued
to him. But this is a fatal error, for, as a general
rule, wher a patent dies, the benefits die with it,
particularly irn the case of inventions that have not
been introduc.? into use. It is rarely that inven-
tions are revived and worked after the patents cover-
ing them have thus lapsed, for no one is.interested
in taking them up and introducing them to the
public. .

It is strange that legislators do not see more
clearly the peculiarities we have pointed out; it
would seem that their attention has been directed
less to the general rule than to the few exceptions
which undoubtedly exist, and which often intrude
themselves on the public in a way to mislead. There
are a few cases where, at the expiration of the pat-
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ents, the manufacture of the patented articles is
continued and the price reduced. Such cascs are
exceptions, and we think they are extremely rare.

THE ENGLISH PATLENT OFFICE.

Southampton Buildings in London are situated on
and near Chancery Lane at its junction with Hol-
burn, and almost in the heart of the law district of
the city. They are in fact a series or group of build-
ings extending over three distinct city blocks, and
fronting on four different streets, nearly all very old
and unprepossessing in appearance, and, like most of
the buildings in London, black with the soot-stains
of many years' exposure to the smoke-laden fogs
which prevail there. This neighborhood is occupied
almost exclusively by the offices of barristers, solicit-
ors and patent agents, the attraction for the former
being the adjacent law courts, and the proximity of
the patent office accounting for the presence of the
latter. In these offices the visitor enters usually a
large dingy room on a lower floor, where he finds
several clerks, one of whom announces his presence
to the proprietor, whose private office is usually a
back room on the floor above, to which the visitor
passes up a dark and narrow stairway. The environ-
ments are certainly not inviting to those who have
been accustomed to the light, bright and cheerful
offices usually occupied by professional men in our
American cities; but the hospitable reception which
the stranger is almost certain to receive more than
compensates for the apparent gloom of the apart-
ments. |
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One of the grimiest, though not apparently one of
the oldest of this group of buildings, is the English
Patent Office. It is perhaps a trifle more conspicuous
than its neighbors, and yet it is difficult to imagine
a more unimposing public edifice. Built between
two adjoining buildings, its front impresses the spec-
tator as narrow and low. Entering, the visitor finds
himself in a hallway at the side, from which a door
leads to the room in the front of the l.uilding where
all the business of the office with *ue public is trans-
acted. It is a small room, with a counter and two
or three desks. All applications for patents, and all
assignments and other papers to be filed or recorded
are brought to this counter. Beyond and to the
rear of this room are others in which the clerical
work of the bureau is done, and the rooms on the
floor above are used for the same purpose and
for the preservation of records. All the trade-mark
business of the United Kingdom is transacted in a
little dingy room on the second floor, the principal
furniture of which, apparently, is a counter. The
library on the upper flooris 2 new and comparatively
large room, lighted by skylight, provided with tables
for readers, and surrounded by alcoves containing
the book shelves. Bound volumes of English pat-
ents constitute the greater portion of the contents
of the shelves, but in addition there are bound vol-
umes of all United States patents since 1871, and
the patent reports of all countries. There are also
a well selected collection of scientific and technical
works, and the principal scientific periodicals. This
library is well selected, conveniently arranged, and
in 2 light and cheerful room, being on the whole,
doubtless, very well adapted to the wants of those
who use it. It impresses one as very small by com-
parison with the library of the United States Patent
Office, which occupies an extended suite of large
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rooms and contains nearly every technical, scientific
and industrial wcrk ever published.

The British Patent Office, while small and unpre-
tentious, and employing a very limited force of
officials, is unquestionably well adapted to the trans-
action of the business required in carrying out the
patent system of the country. It must be remem-
bered that applications for patents there undergo no
examination as to novelty, and that the high fees
hitherto charged have had the effect of greatly limit-
ing the number of patents applied for. In the vear
1882 there were only 6,241 Dritish applications filed,
while in the same period the United States Patent
Office received 30,270 applications and granted 18,-
135 patents.

The Patent Office Museum is a branch of the
South Kensington Museum, which is at the West
End, some three miles from the Patent Office. It
contains principally a collection of old machines and
models of inventions, gathered from various sources.
Among them are Bramah’s original hydraulic press
(1705); the engine ol Bell's “ Comet,” the first
steamboat that ever sailed in European waters ;
Stevenson’s first locomotive, the * Rocket,” which,
in 1829, gained the prize in the competition of locomo-
tives on the Liverpool and Manchester railway ;
‘““ Puffing Billy,” the first locomotive engine ever
constructed, which was used at the Wylam Col-
lieries, from 1813 to 1862; the Cornish pumping en-
gine, to which, in 1777, James Watt applied his
separate condenser and air-pump; and Watts’
famous ‘“ Sun and Planet Engine,” built in 1788.
The collection contains many interesting old relics
and mementos, drawings of machinery and portraits
of famous inventors.

Under the new Patent Law, which is to take
effect January 1, 1884, the present Patent Office in
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Southampton Duildings will be used until a new
building is provided. As it is inevitable that the
reduced fees under the new law will greatly increase
- the number of applications, the present quarters will
certainly be found inadequate to properly accommo-
date the increased force and rapidly-increasing
records of the office, and it is the intention to erect
-a new and commodious building, which shall contain
all the executive offices, records and copies, the

library, and the museum.

THE NEW ENGLISH TRADE-MARK LAW.

The provisions of the *‘ Patents, Designs and
Trade-Marks Act, 1883,” relating to Trade-Marks,
are as follows:

A trade-mark to be registrabie must consist of (@)
a name of an individual or firm, printed, impressed,
or woven in some particular or distinctive manner;
. (0) a written signature of the individual or firm ap-
plying for registration; (c) a distinctive device,
mark, brand, heading, label, ticket or fancy word or
words not in comnon use. The italicised clause is
new, no provision having formerly been made for
the protection of a fanciful name, except when ac-
companied by some distinctive mark. In future,
such names as *‘Cocoaine,” * Ajax,” “ Sozodont,”
or ‘*‘ Eureka ”’ may be registered, whether used with
a distinctive mark or design or not. Under the new
law, as well as under the previous one, any distinctive
word, letter, figure, or combination thereof, used as
a trade-mark before August 13, 1875, may be regis-
tered. A trade-mark must be registered for partic-
ular goods, or classes of goods, according to the clas-
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sification officially provided. When a person who is
the proprietor of several trade-marks which resemble
each other in essential particulars, but differ in the
statement of the goods for which they are used, or
statements of numbers, or of price, or of quality, or
of names of places, seeks to register such trade-
marks, they may be registered togetheras a series, but
a series of trade-marks shall be assignable only as a
whole, and cannot be transferred separately. A
trade-mark may be registered in any color, and the
owner will have the right to use it in that or any
other color. A registered trade-mark shall be as-
signed or transmitted only in connection with the
good-will of the business concerned in the particular
goods or classes of goods for which it has been
registered, and shall terminate with that good-will.

Applications for registration must be made accord-
ing to a prescribed form and be filed at the patent
office, accompanied by the required number of copies
of the mark and by the official fee, which is to be
fixed by the Board of Trade. The application must -
state the particular goods or classes of goods for
which the mark is intended. The Comptroller of
the patent office may refuse to register the trade-
mark, subject to appeal to the Board of Trade, and
in case of appeal the Board may refer the matter to
the Courts. The Comptroller shall not register any
trade-mark with respect to any goods or class of
goods which is identical with a mark already regis-
tered for the same goods or class, except when the
Court has decided that the applicant is entitled to
have his trade-mark registered; nor shall the Comp-
troller register any mark which so nearly resembles
a trade-mark already registered for the same goods
as to be calculated to deceive.

Every application for registration is to be adver-
tised by the Comptroller as soon as possible after
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it is received, and any person may oppose the regis-
tration by giving notice in duplicate to the patent
ofice within two months after the advertisement.
The Comptroller will send one of the notices to the
applicant, who shall be given two months or more
to reply thereto by a counter-notice in duplicate,
stating the grounds on which he seeks to register
the trade-mark, and if he fails to reply within such
time his application will be considered abandoned.
If he gives such notice, one duplicate thereof will be
sent to the opposer, who will be required to file
security for costs within two weeks or other given
time, and if he fails to do so his opposition will be
considered to be abandoned; but if the opposer gives
security, tiie applicant shall be notified, and the mat-
ter will be referred to the courts for determination.

The registration of a trade-mark will have the
same effect in law as public use of the mark; that is,
it gives the proprietor a definite and tangible right
in it and enables him to enforce his monopoly in its
use. No suit can be brought for the infringement
or imitation of an unregistered trade-mark unless if
was adopted and used before August 13, 1875, nor
then unless registration has been applied for and re-
fused. The registration of a trade-mark shall be
prima Jacie evidence of the right of the person re-
gistering it to its exclusive use; and after five years
it shall be conclusive evidence of his right.

Registration continues for 14 years, and may be
renewed at the end of each period of 14 years. But
if the registration is allowed to lapse, any other per-
son may, after the expiration of five years, adopt and
register the trade-mark as his own.

Any person who describes any trade-mark ap-
plied to any article sold by him as registered when
it 1s not registered shall be liable, for every offense,
to a fine not exceeding five pounds ($25.)
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There are many new and useful things originated
which are not pacentable, because they do not
amount to aninvention, or, niore correctly, a patent-
able invention. The inquiry as to what constitutes
the quality of patentability in an invention may

prove instructive to our readers. |
It should be remembered that a patent is in the

nature of a bargain between the people and an in-
[Ccpyright, 1883, by Burke, FRASER . ConNETT.]
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ventor. ‘The inventor has originated something
of which the public has never had possession or use,
and which the public is desirous to obtain. To
create an inducement for the inventor to divulge
his secret, the public, through its government, offers
to him a guarantee that he shall be protected in the
exclusive use of his invention for a stated term, upon
condition that he shall then surrender it to the pub-
lic forever. The inventor is in the position of one
who has something to sell, and the public of one
who wishes to buy. The pubhc might purchase the
invention outright and immediately, but it prefers,
for various reasons, to pay for it during a series of
years, and only as it uses it, so that only those indi-
viduals need pay for the invention who use it and
receive its benefits. So an exclusive right is con-
ferred upon the inventor to make, use and sell his
invention during a certain number of years, and to
confer these rights upon others.

It is obvious that to be entitled to this exclusive
right, the thing which the inventor has produced
must be #zezw, for if it had been previously known to
the pubilic, the public would already be in possession
of it, and if the inventor were granted an exclusive
rlght something would be taken away from the pub-
lic and given to him, without any service having
been rendered by him to the public. Hence we may
deduce as the first rule of patentability that: Ax»
2nvention, to Oc¢ patentable, must be new to the public.
‘* New to the public” does not necessarily mean
.absolutely new. The same thing may have been
‘before known to some other person or persons, but
.only secretly or not in a public manner, without de-
tracting from the right of an ongmal inventor to
patent it. The precise measure of this quality
varies with different countries. France requires
that the invention shall never have been made
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public in any part of the civilized world before the
inventor asks for his patent. England requires only
that the invention be ‘‘new in the realm.” The
United States requires that it be unknown to the
public in this country at the time -the applicant
invents it, and that if known in any foreign country
it shall not have been patented there, nor described
in any printed publication. It may have been in
extended practical use in foreign countries without
detriment to the right of an independent inventor
here, if it has not been published or patented.
Strictly, newness is the first essential of patent-
ability, but in practice a distinction is drawn between
novelty and patentability. This brings us to the real
subject of this article. In this sense ‘“patentability”
may be defined as:—That quality or property of a
newly devised or newly discovered thing which
properly entitles its inventor to monopolize its use
under the patent laws. This property or quality is
exceedingly difficult to define or explain, and may
easier be understood by considering its absence than
its presence. That is, patentability is most readily
comprehended by first considering wnzpatentability.
Everything that is ‘“old and well known,” or has
long been in use by the public, is public property,
and any one may freely adopt and use it. This right
of the public extends not only to the ecract things
that have been thus long known, but to all things
which naturally grow out of them, or are not dis-
tinctively differ>nt from them. Thus the ~hemical
processes of filtration, coagulation, precipitation and
distillation are public property, and the public has
the right to their use not only for the exact pur-
poses to which they have been already applied, but
for all other similar purposes to which they may
in future be applied, and no person can deprive
the public of this rignt merely because he is the
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first who has applied one of these processes to
some special purpose. This alone wouid not be
patentable. It is the same with mechanical pro-
cesses, such as boring, facing, planing, milling, cast-
ing, coring, bushing, and so on, and with mechanic-
al devices, such as belts and pulleys, gears, screws,
cranks, levers, bolts, journal-bearings, ratchets, and
many others.

Hence we may formulate a second rule of patent-
ability. Zhe mere application of an old thing to «
new purpose is not patentable. Such an application
is what is called the ** double use” of the old thing.

From time immemorial the public has had knowl-
edge of various materials and substances, suited for
various uses, and ordinarily applied to certain pur-
poses in the arts. Among these may be mentioned
the several metals and their alloys; numerous chemi-
cal substances whose properties are ascertained;
fibers, such as wool, silk and hemp; woods; glass and
earthenwure; india-rubber; and manufactured goods
which are products of one industry, but used as the
raw materials of another, such as cloth and paper.
When a certain article or machine has been made
of one material, as wood, the person who first
makes it of a different and better material, as of
iron, is not on that account alone entitled to a pat-
ent. The properties of materials being well-known,
every constructor is entitled to full liberty to follow
the dictates of his own judgment as to which material
he will use for a certain purpose. Hence a third rule:
Thie merc substitution of one old material for another
s not patentadle.

Nothing is patentable which does not amount to
an znvention. The real test of invention is to com-
pare the new thing with the nearest to it among old
things, and to determine whether the change or dif-
ference is of such a character as to have required the
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exercise of ingenuity or creative genius in effecting
it. A great deal of ingenuity may have been, in
fact, expended, and yet the essential point of differ-
ence may not have reguzred ingenuity, and the re-
sult, consequently, may not be an invention. Or,
on the contrary, the entire thing may have becn
discovered by accident, or may have comec to the
inventor like a flash, without the conscious exercise
of any ingeauity whatever, and yet the change may
be of such a character as to have ordinarily required
ingenuity to produce it, and may amount to an in-
vention. These things must, therefore, be lost
sight of. The essential feature of novelty must be
separated by analysis from all that is old or non-
cssential, and must be studied by itself, and by re-
lation to what is old, to correctly determine whether
it involves the quality of invention. The purpose
aimed at, or the result accomplished, must in gen-
eral be ignored, for it is a well-cstablished principle
that results are not patentable. Whenever it is de-
termined that the essential feature of the new thing,
thus analyzed and considered, need not have re-
quired ingenuity, or the exercise of the inventive
facult 7, to produce it, but would require only the
exercise of ordinary good judgment cor technical
skill, it may safely be determined that it does not
rcach the dignity of an invention. Hence the rule
that: Any change or improvement tnvolving merely
the cxercise of good judgment or skill, is not patent-
able. Under this rule come many of those improve-
ments, the only novelty of which consists in a bet-
ter or more convenient arrangement of parts. Such
changes in arrangement or relative position rarely
involve anything more than skill or good judgment.
It is not the policy of governments to give anybody
a monopoly of the mecre exercise of skill in any
special art.
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It is often found, when a new machine is analyzed,
that it does not contain even one new part—that it
is an assemblage of several parts, each one of which
- is wholly old. In such case it is necessary to ob-
serve the different »elations of the parts in the new
structure, and toinquire if their assemblage causesthe
function of any part tobe altered or changed, so that
the machine, as a whole, produces any different re-
sult from its predecessors. If the elements do not
co-act ; if they do not co-operate in producing one
unitary resulf, so that the function of at least one
of them is modified;then the machine constitutes
a mere aggregation of parts, which is not patentable.
The gceuneral rule is: A were aggregation of non-
co~active elemients 1s not patentable.

A new machine is sometimes found to be better
than its predecessor, because one part in the old
machine has been exchanged for a different part
which effects much the same purpose in the new.
Whether this is patentable or not depends upon
whether the new part is merely the equivalent of
the old. Z%e substitution of a mere equivalent is not
patentable. An equivalent is a part which produces
the same result in an analogous manner. Belts and
pulleys are the equivalent of toothed-gearing for
some purposes; a spring is the equivalent of a
weight ; a wheel is in some cases the equivalent of
a lever; a screw is the equivalent of a wedge; and,
chemically, one acid or alkali may be the equivalent
for another, or one chemical manipulation, as filter-
ing, may be merely the equivalent of another, as
precipitation.

We have thus far considered only the attributes
of non-patentability. Let us now give vur attention
to the requisites of patentability. First, an im-
provement, to be patentable, must be something
more than the application of an old thing to a new
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purpose; something more than the substitution of
one old material for another; something more than
an aggregation of non-coactive elements; and some-
thing more than could ordinarily have been produced
by the exercise of mere skill or good judgment. But it
must be still more than this. It must be an inven-
tion, in the sense of requiring the exercise of the in-
ventive faculty for its production. If must also be
distinctively different from anything previously
known; that is, the difference must not be trivial,
and it must be of some practical consequence. The
invention must be zse¢f«/; by which is meant that it
must not be harmful, must not be inoperative, and
must be capable of some degree of usefulness. The
extent of its utility is not considered; it may be very
slight or very great; but if the thing be useful at all,
it may be patentable.

We have said that a mere application of an old
thing to a new use is not patentable. But it must
not be inferred that no new application of an old
thing can be patented. The general rule is that:
Where the new application or use is not analogous to
tie old applications or uses of the known thing, and
@ new and valuable result ensues from ithe change,
patenitability is to be presumed. A new result is not
patentable in itself, but it is of the utmost import-
ance in determining the patentability of that which
produces it. The character of the result is what is
to be considered. A result which is merely better
affords no reliable indication of patentability; theim-
provement should be in kind—not merely in degree.
For instance, the mere making of a cheaper product
which is no better, or of a stronger or more durable
product, or the mere accelerating of an operation,
does not usually indicate patentability. And yet in
cases where the result of the improvement effected
a considerable public economy or advantage in the
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trade, it has usually been decided to be patentable;
particularly so when the improvement itself was of
such a character as to evince the exercise of some
degree of ingenuity in its production. Hence we
may formulate another rule: 7 wmore valuable
thee result of an improvement, the greater is e prob-
ability of its patentability.

- When a result differs 2 £znd from anything that
has preceded it, it argues the existence of a radical
improvement; and a close analysis of the machine
or process will usually discover some respect in which
it is distinctively different from its predecessors.
Thus, where the assemblage of certain parts in a
machine produces a new effect, and e¢nables the ma-
chine to do something which machines of that char-
acter have formerly been unable to do, it indicates
that the parts have either been combined in a differ-
ent manner, or that they are different in their con-
struction, or that one or more new parts have been
added to the machine. In either case the machine
would be patentable. Z/ie cxistence of a radically
new function or capability denotes a patentcble -
provenient,

In case of the application of an old thing to a new
use, the enalogy between the old and new purposes
is important, because it indicates whether the change
involves invention, or mere good judgment or skill.
In the exercise of good judgment, one necessarily
reasons by analogy. If the new application of the
old thing is of such a character as to be readily sug-
gested by such reasoning, it is not patentable; but
if it be so very different that one thing would not
have suggested the other to a person skilled in the
art or arts to which both pertain, it may be patent-
able. 'When to such a want of common analogy is
added a result of considerable practical value, the
presumption of patentatility becomes greater, and
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when the result is found to be radically new, differ-
ing :n £ind from the result of whatever was before
known, the patentability of the new thing is practi-
cally established.

In a machine, a new combination of old parts may
be patented if the parts mutually contribute to the
result, and modify the functions of one another.
Such a c¢ombination is distinguished from a mere
aggregation of parts, which, as we have said, is not
patentable. The general rule is: A new combination,
to be patentable, must consist of co-operative elements
whiclh mutually contribute to the result. All elements.
which do not so contribute must be eliminated, in
order to reach only the essential combination. The
same rule holds when one or more new elements
are introduced into an old machine. If ..1e new ele-
ments co-operate with the old ones and contribute
to the common result, it is a patentable combina-
tion. In some cases the new elements may be
patentable of themseclves. The question of the pat-
entability of the omission of an element in a com-
bination is frequently difficult. A mcre omission
would not be patentable, but an omission which re-’
quired a reorganization of the machine might be.
Whenever the function of the omitted element was
essential, and the machine is so modified that the
remaining clements are enabled to perform this
function, patentability is presumable. The same
may be said of a change in the form or construction
of the parts of a combination which confers upon
them an additional function.

A shape or conformation of an article is frequently
patentable, if it adds to the capability or usefulness
of the article, although the latter may consist of but
one piece. Such is sometimes the case with tools.

We have said that a mcre change of material is
not patentable, but it must not be inferred that no
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change from one material to another can be patent-
ed. Whenever such a change embodies something
more than an application of the knowledge which all
possess of the properties of the material, and especi-
ally when it involves some change of the form or
structure of the device, to adapt it to the new mate-
rial, it is usually patentable. But in this case, as in all
others, the real test of patentability lies in a consid-
eration of the character and value of the result pro-
duced, and of the degree of ingenuity involved in the
change.

The patentability of a new process or composition
of matter i1s determined by the same general rules
which we have alrcady indicated, but their applica-
tion usually involves more difficulty and leaves more
room for individual differences of opinion than with
mechanical subjects. The result of an improvement
in a process usually consists either in the operations
themselves being easier, simpler, more rapid, more
cheap, more thorough, or more safe or healthful, or
in the resulting product being better or more valua-
ble. It frequently occurs that the only difference in
result is a difference in degree; in which case the
successive steps of the process should be analyzed
clearly, to determine if they differ from the old pro-
cess in any other respect than in degree. If they do
not, there will be a strong presumption of want of
patentability, for a change in degree which produces
a better result usually indicates the exercise of
nothing more than skill or good judgment in ascer-
taining” merely more perfect proportions. The re-
sult of an improved composition of matter consists
either in its possession of new properties, or of old
properties in a greater or less degree. In the former
case, or whenever the new composition- possesses
new capabilities not possessed by its predecessors,
there is a presumption of patentability. In the lat-
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ter case it is more probable that the composition is
not patentable, although frequently the process of
producing it may be novel and patentable.

It is impossible to formulate any exact and invari-
able rules for determining patentability. In every
instance such determination must be left to individ-
ual opinion, and it sometimes occurs that two per-
sons equally expert and experienced will take di-
rectly opposite views as to the patentability of the
same thing. A long experience in studying and de-
ciding such questions is the best assurance of the
accuracy of one’s judgment. We have in this article
given only the general principles governing this sub-
ject, without attempting to illustrate them by ex-
amples, but in a future article we shall place before
our readers a selection of cases decided by the
courts, which most clearly illustrate the practical
application of the underlying principles which we
have endeavered here to explain.

PATENTS IN SPAIN.

The present patent law of Spain, which went into
effect in 1878, covers and includes the entire Spanish
dominions; that is to say, Spain proper, the Balearic
and Canary Islands, the Philippine Islands, the col-
onies of North Africa and the Spanish West Indies,
comprising Cuba and Porto Rico. Under the old
laws, patents for Cuba were taken separately.

Within the past eight years Spain, which had
fallen back in the race of progress, as compared
‘with other European nations, has advanced mate-
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rially, and now stands among the progressive na-
tions of the old world. '

The last census of Spain of which we have advices
was taken December 31, 1877, and at that time the
population of Spain proper was about 10,000,000;
that of the Canary and Balearic Islands, together
with the North African possessions, was about
600,0:0; and that of Cuba, 1,400,000. There were
ten cities in Spain having a population exceeding
50,000, the population of the capital, Madrid, being
nearly 400,000,

The chief exports from Spain are fruit, lead,
pyrites of iron and copper, live stock and wines.
From Cuba and the other colonies the principal
exports are raw sugars, hemp and tobacco.

Spain had, in 1880, over four thousand miles of
railways in operation, and about twelve hundred
miles in course of construction. These roads are
all owned by private corporations, as in the United
States. The telegraphi¢ system is under the con-
trol of the State, and in 1879 there were about
twenty-five thousand miles of wire in operation.
Over two million messages were sent in 1878.

The above statistics will give some idea of the
importance of Spain to the patentee. While not as
yet ranking so high as France as a manufacturing
country, its progress within the last few years gives
reason to believe that it has awakened to the im-
portance of progress in the arts, and that patents
tfor inventions in almost all classes will prove remu-
nerative. This is especially the case with inventions
relating to the production of sugar, as such patents
will prove especially valuable in Cuba and the other
West Indian possessions. Such maclinery as may
be designed to facilitate the production of tobacco
and hemp, and for preparing and bottling wines,
should also be protected by Spanish patents.- There
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is also an excellent field for mining inventions, in-
cluding furnaces, drills and smelting apparatus.

The Spanish patent law is not illiberal, although
not so advanced as our own. The objectionable
features relate to the compulsory working of the
invention in Spain, and to the payment of an annual
tax which increases each year; compliance with
these requirements is necessary to keep the patent
in force.

Patents are granted indifferently to natives and
foreigners. The invention must be new in the Span-
ish dominions to support a patent, but no examina-
tion into the novelty of the invention is made offi-
cially, the patent being always granted if the
application is in proper form and laid to a patent-
able invention. Machines, processes and new pro-
ducts may form the subjects of patents, but medicines,
schemes of finance and scientific principles cannot
be protected by patent. The patent can include
but one invention. A patent for a new invention
not previously patented elsewhere runs for twenty
years; but when previously patented elsewhere the
term is limited to ten years. In this case, however,
the application must be made in Spain within two
years after the grant of the foreign patent. [Patents
of importation are granted for five years.

Patents of addition are granted for improvements
on an invention already patented, and preference
is given to the patentee, in such cases, over others.
These patents of addition expire with the original
patent upon which they are based.

An annual tax is required to keep the patent in
force, and this must be paid in advance. No grace
is allowed in the payment of taxes, which amount
to $10 for the second year, and increase at the rate
of $2 per year thereafter. The tax for the first
year is included in the fees charged for granting the
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patent. Publication is made of the subject-matter
of Spanish patents in the Madrid Gazette in the
‘“second moiety” of the months of January, April,
July and October of each year, and provision is also
made in the laws for publishing the same in the
Spanish provincial journals.

Patents or interests therein may be transferred in
accordance with the laws governing the transfer or
cession of private property. All cessions must be
signed by the Director of the Conservatory of Arts,
who has charge of patent matters, and must be reg-
istered in order to be valid as against innocent pur-
chasers. ™~

In the language of the law * the party in interest
must establish the industry "—that is, he must work
the invention—within the Spanish dominions, and
within two years from the date of the patent; and
he must prove the working to the satisfaction of the
authorities in order to keep the patent in force.
The law provides for an extension of the time
allotted for working, to two years and six months,
for cause, but no longer. As the working of the
invention is inspected by an official, we understand
that it must be bona fide, and that this feature of the
law cannot be evaded by a technical compliance.
The working of the invention must not cease for
more than a year and a day, except for good cause.

A patent may be annulled if the invention is found
to be old, and if it is not worked within the time
allowed, or if the annuities are not paid. We would
thercfore caution patentees to look after these mat-
ters closely if they wish to keep their patents alive.

The willful infringement of a Spanish patent is
treated as a criminal matter. For the first offense
the infringer is fined from $40 to $400, and for the
second offense as much as $80o. If the fine is not
paid he must suffer imprisonment. An accessory or
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accomplice is also liable to a fine. The infringing
articles are turned over to thc party injured. An
innocent infringer may be enjoined. )

It may be stated that the patent will be granted
to one or more persons, or to a firm, either domiciled
in Spain or in a foreign country.

The cost, to an American inventor, of procuring
a Spanish patent is usually about seventy-five

dollars. {

PATENTS IN PORTUGAL.

Portugal, although one of the lesser European
nations, and formerly very conservative, has made
oreat progress within the past fifteen years. The
stimulating effect of example has been felt, and the
importance of mechanical progress in its bearings on
the wealth and prosperity of a nation recognized.

In order that the patentee may arrive at some
conclusion respecting the importance of a patent on
his invention in Portugal, we will give some statistics
upon which his decision may be based.

Portugal is divided into six provinces, having a
combined area of 36,510 square miles, with a popu-
lation in 1878 of 4,348,551. The increase in popula-
tion for the preceding eight years was about fve
hundred thousand. Besides Portugal proper, to the
kingdom belong the islands of Madeira and Porto
Santo, and the Azores, having a population of about
half a million. The capital, Lisbon, Lias a population
of about 254,000, and Oporto, the city next in size,
a population of go,000. The government is a con-
stitutional monarchy.

There are about goo miles of railway in operation
in Portugal, and about 5,000 miles of telegraph
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wires. The principal export of the country is wine,
but there is a growing interest in manufacturing
industries. -

The patent law of Portugal, measured by foreign
standards, is not illiberal. Two classes of patents
are granted, namely, patents of Invention and pat-
ents of Importation; the former are granted for
hfteen years at most, with a possibility of prolonga-
tion to five years more; the latter are granted for
five years at most. When the invention has been
previously patented abroad, the patent in Portugal
will expire with the first foreign patent taken, if the
latter expires before the limit of the Portuguese
patent.

Patents cannot be obtained in Portugal on Foods,
Medicines, and Ornaments; in other respects the
law on this subject is similar to our own. Patents
of addition, or for improvements on an invention
already patented, may be obtained; and in this
respect the Portuguese law is similar to those of
France and Spain. The government reserves the
right to purchase any patented invention ; but in
such cases a reasonable price is paid for the privilege.
'This is somewhat a matter of form, and we are not
aware of any patents having been so purchased.

Patents of Invention become void if it be shown
that the invention was not new; or if it is not
worked within one-half the term for which the
patent was granted. in the case of paients of
Importation, if the invent.on i< sliown to have been
in general practical use at home or abroad, or it is
not worked within one year, the patent is void.

When an application has been made for a patent,
an examination is made to ascertain if it has been
previously patented in Portugal; if it has, a patent
will be refused. In this case the government fees
will be refunded.
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When an invention has been worked abroad, but
not in Portugal, a patent of Importation must be
taken for it; but if not worked abroad, it may be pro-
tected by a patent of Invention.

The law provides that at the end of each year the
patents taken during that period shall be published
in convenient form. Importation is not objected to,
and we are also informed that the requirements of
working the invention are not fixed nor rigorously
exacted.

The provisions for punishing infringers are similar
to those in Spain, willful infringement being punished
by fine or imprisonment. A civil suit for damages
may also be brought. There are no annual taxes,
as in most foreign countries, but the cost of obtain-
ing a patent varies with the length of the term. The
usual cost of a five year patent is $160; for a ten
year patent $200; and for a fifteen year patent $240.
If the specification be very voluminous, and the
drawings complex, this cost will be proportionatcly
increased.

-— -9

A

CONGRESS AND INVENTORS.

‘The following statement, from the pen of the Hon.
E. M. Marble, shows forth in vivid colors the great
wrong done to inventors by the last Congress. We
extract it from the report of the Commissioner of
Patents, for the fiscal year ending June 30, 1883:

‘“In part owing to the increase in the business and
in part to the insufficient force, the work of the Office
is largely in arrears, and is daily accumulating. Lsti-
mates were submitted in September last for an in-
crease of force, because of the increasing business
of the Office, and appropriation therefor was urg-
ently asked of Congress. Not only was the increase
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denied, but a reduction in the force then employed
was made. The reason for the reduction would not
bear repetition, nor reflect great credit on the mind
which inspired it. It is not possible to conceive
what good reason could be given for reducing the
force of an Office already overburdened with work,
when the persons who furnish the work not only
pay every expense of the Office, including the sala-
ries of the employees, but annually, in addition
thereto, pay into the Treasury of the United States
hundreds of thousands of dollars. These persons
have the right to expect that their work will be done
within a reasonable time, and by intelligent and
competent pcrsons. For the work now pending
they have already paid, or stand ready to pay, all
the Government requires. On account, however, of
the insufficient appropriation made, the officers of
the Bureau are daily compelled to inform applicants
that their cases will be reached in so many weeks, or
so many months, as it may be, and when further
asked for the reason of the delay can only state that
the force of the Office is insufficient to promptly
transact the work committed to it. Undbubtedly it
was wise to make ample provision for the settiement
of the claims of all persons entitled to pensions by
reason of the late war., It was also wise to provide
additional force for the settlement of claims of pre-
emptors and homestead claimants, under the laws
providing for the sale and disposal of the public lands
of the United States; but what reason exists why
those claims should be settled, and ample provision
made therefor, and force refused to settle the claims
or rights of persons presented before this Office, is
not understood.

‘I have learned, with great satisfaction, that the
inventors and manufacturers throughout the country
will soon take steps to impress upon those who have
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hitherto treated their rights with some indifference
the importance of having a sufficient force in this
Bureau, as well as other appliances and accommo-
dations, to fairly and promptly act upon their appli-
cations, and determine their rights to the inventions
claimed by them. It is believed by most of them
that their votes are of quite as much importance,
and their support to the Government fully as neces-
sary, as pensioners and settlers upon the public lands,
to whom not too great liberality has been shown.”

THE NEW ENGLISH PATENT LAW.

The new law goes into effect January 1, 1884.
Those who intend patenting their inventions in
England after that date should bear in mind that
the new law makes no change in the condition pre-
cedent to obtaining a valid patent—that the inven-
tion shall be “‘ new in the realm.” If the invention
has been published or publicly used in any part of
Great Britain before applying for the patent, a valid
patent cannot be obtained. The publication of
United States patents in the Official Gazette is usu-
ally sufficient to invalidate an English patent on the
same invention, if the Gazezte reaches England be-
fore the application is filed. An illustration or full
description of the invention in any paper which cir-
culates in Great Britain would have the same effect.

We write this in order to particularly warn in-
tending patentees to have their British applications
forwarded before their United States patents issue,
and to abstain from publishing their inventions in
any paper until their British applications are filed.
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Those who disregard this warning will be almost
certain to lose their English patents,

Under the old English patent law it has been cus-
tomary to group two or more inventions .in one pat-
ent, if they related to the same subject. This is not
admissible under the new law. It will in future be
necessary to take a separate patent in England for
each separate invention. Occasionally, what is in-
cluded in two United States patents may be com-
bined in one English patent, but usually as many
patents must be taken in England as are required
here, in order to fully cover the same improvements.

This feature of the law, in connection with the
oreatly reduced application fees, is expected to
cause a great increase in the number of patents ap-
plied for in Great Britain.

THE DURATION OF UNITED STATES
PATENTS.
1V.

A decision has recently been rendered * which
makes a further contribution to the law on this sub-
ject. It was made by Justice Blatchford, of the
Supreme Court, while sitting in the Circuit Court
for the Southern District of New York. Judge
Blatchford is probably the highest legal authority
in this country on patent matters, and being a con-
spicuous member of the Supreme Court his views
will naturally be regarded as foreshadowing the

® Gramme Electrical Co. vs. Arnonx & Hochhausen Electric Co.,
et al,, 25 O. G., p. 193; decided Aug. 29, 1883.
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action of that court when it is called upon to finally
decide similar questions. But this does not neces-
sarily follow, for the decision was rendered while
sitting as a Circuit Judge, in which position he was
bound by the precedents created by previous decis-
ions of the circuit courts.

The patent under which suit was Dbrought was
aranted October 17, 1871, for seventeen ycars. It
appeared from the evidence that the inventors first
obtained a French patent, and then executed an
application for a United States patent on the same
invention, stating in their oath that they had ob-
tained the French patent. This application was
filed in the United States Patent Office in August,
1370. In October of the same year they filed an
application for an Austrian patent for the same
invention, and this patent was granted in Decem-
ber, 1870, ‘for the duration of one year.” The
United States patent was not granted until several
months afterward, so that the case presented is that
of an Austrian patent applied for and granted while
the application here was pending. The Austrian
patent was extended nine times, from year to year,
and finally expired in 1880.

Judge Blatchford decides that the Austrian pat-
ent having been granted before the grant of the
United States patent, the latter was neccessarily
limited to expire with it; and that the fact of the
United States patent having been first applicid for
had nothing to do with the question. This is in
substance the same as Judge Nixon's decision in the
Bate Refrigerator case,* the only difference being
that a Canadian patent was in question there, while
in the present case the previous foreign patent is
Austrian.

* See our synopsis of that case on pages g6-g9.
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The only new question which is determined by
this decision is in regard to whether an Austrian
patent, as commonly granted, is a nne-year patent
or a fifteen-year patent. It is now definitely de-
cided that it is not a fifteen-year patent. The
plaintiff argued that the Austrian patent, though
apparently granted for only one year, was really a
patent for fifteen years, because it was granted sub-
ject to the right of extension from time to time,
until the limit of hfteen years was reached. The
Court said: “A capacity of being prolonged so as to
have a duration of fifteen years is not equivalent
to having a term of fifteen years, when the patent
is granted for one year and then is prolonged so as
to expire at the end of ten years. At latest, the
Austrian patent expired December 30, 1880, and it
is not necessary to decide whether the term for
which it was granted was not a term of only one
year.” It is to be regretted that the Court could
not have decided this point, but if it had, precedent-
would doubtless have forced it to decide that the
Austrian patent was for a term of only one year.

We learn that this case is to be carried to the
Supreme Court, on the broad question as to whether
the “ previous” foreign patent referred to by the law
is one previous to the application for the United
States patent, or previous to its grant. If the
Supreme Court upholds -the decision of Judge
Nixon, thousands of the most valuable patents will
be declared void; if, on the other hand, it reverses
that decision, it will carry out what was for years
believed throughout the patent professions to bc
the intention of Congress and the plain meaning of
the law. Its decision will be looked for with anx-
ious interest.



PROTECTION OF NEW DESIGNS IN
GREAT BRITAIN.

The provisions of the new ‘“ Patents, Designs and
Trade-Marks Act, 1883,” recently passed in Great
Britain,which relate to the registration of new de-
signs, are not likely to be of much value to Ameri-
can manufacturers, for two reasons, namely, that so
few lines of our goods find a market in England, and
because designs must be registered before they are
made public in Great Britain, and the registration be-
comes void if the design is not used in Great Britain
within six months. These conditions cannot be very
tempting to our manufacturers or designers, but
therc are some cases where the registration in Eng-
land will be likely to prove of sufficient value to
justify the proprietor in conforming to almost any
conditions, in order to secure it and retain its pro-
tection. On this account we summarize the other
features of the law as follows:

Designs may be registered (instead of being pat-
ented, as in this country), and the protection of
registration continues for five years, during which
the design is kept secret at the Patent Office, except
that information as to whether it is or is not on the
register may be given to any person making a for-
mal inquiry. At the expiration of five years the
design becomes public property, and is open to pub-
lic inspection. The proprietor of a design is entitled
to register it, whether he be the designer or the
employer or assignee of the designer. ‘The design
must be registered as applied to certain particular
goods or class or classes of goods. Any one who,
without the permission of the proprietor, applies the
design, or any fraudulent or obvious imitation there-
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of, for purposes of sale, to any goods or articles be-
longing to the class or classes of goods for which the
design 1s registered, or who offers for sale any such
goods to which such design or imitation thereof
has been applied, is an infringer of the design, and
is liable to forfeit to- the proprietor a penalty not
exceeding £350 ($250), for each offense. Or the. pro-
prietor may recover damages from the infringer in- -
stead. Every proprietor must mark his goods in
some manner to be officially prescribed, denoting
that the design is registered, and if he fails to do so
he shall forfeit his registration.

A ‘ design” is defined to mean any design appli-
cable to any article of manufacture, or to any
substance, either natural or artificial, whetlier the
design 1s applicable for the pattern or for the shape
or configuration, or for the ~rnament thereof, and
by whatever means it is applied, whether by mark-
ing, stamping, printing, dyeing, weaving, casting,
engraving, or otherwise. Sculptures are not in-
cluded under this act. The application for registra-
tion 1s to be accompanied by a prescribed number
of specimens, drawings or photographs of the
design.

The fees for registration have not yet been deter-
mined, but it is probable that they will be moderate.

FOREIGN TRADE-MARK LAWS.
111.—RUSSIA,

In accordance with the treaty of commerce and
navigation between Russia and the United States
signed by the plenipotentiaries of these countries,
fanuary 27, 1838, and also by the terms of a declara-
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tion signed February 29, 1868, any citizen, firm or
corporation in the United States who intends to
adopt or use any trade or factory mark affixed orig-
inally in good faith to their goods as a proof of
their origin or quality, for exclusive use in Russia,
may obtain in that country, by proper registration,
protection in the use of said mark.

Any trade-mark which is identical with a mark
already registered and belonging to a different
owner, or which so nearly resembles such other
mark as to be likely to deceive the public, will not
be registered.

The mark may be drawn, printed, or otherwisec
placed upon thin or common paper; or it may be
stamped out of thin metal.

The law seems, by implication, to require that the
mark for which registration is sought shall first have
been registered in the United States, as a legalized
copy of the certificate of such registration is called
for. |

The duration of the registration has no fixed
limit, and the protection will endure as long as the
treaty stipulations upon which the registry is based
remain in force.

The possession of a registered trade-mark in Rus-
sia may form the basis for a suit for damages in
the Russian courts; and the exposing for sale of
products or goods bearing counterfeited marks of
United States goods is considered a fraudulent
transaction and is punished as any other penal
offense.

A label for merchandise i1s considered a trade-
mark, and may be registered as such.

The cost of registering a trade-mark in Russia, by
a firm, company or citizen of the United States, is

about $50.



THE PATENT OFFICE.

We have a new Commissioner of Patents—Hon.
Benjamin Butterworth, of Ohio, who was appointed
to this important office in October. Mr. Butter-
worth has been prominently in political life for sev-
eral years. His first public office was held in 1869,
since which time he has been a State Senator in
Ohio, and has served two terms in Congress with
great credit. As a lawyer he possesses unusual
ability, and has met with most flattering success.
Although without special experience in patent law,
his decisions, since he has assumed the Commission-
er’s chair, evince an excellent familiarity with the
principles and details of patent practice, and display
the possession of sound, clear common sense. We
have no hesitation in predicting that Mr. Butter-
worth will prove one of the ablest and most popular
of the many able and popular heads which the Pat-
ent Office has had.

We hope. he will retain his position longer than
most of our recent Commissioners have done, but to
do so, as the office is now organized, he must make a
considerable personal sacrifice. The Commissioner of
Patents receives a salary of only $4,500 a vear. With
the special ability and experience which are indis-
pensable in that position, one can readily make an
income of from $10,000 to $30,000 per annum, in the
practice of patent law. There is, consequently, no
inducement for an able man to retain so onerous and
responsible an office after he has held it long enough
to acquire a sufficiently extended reputation to in-
sure him a large law practice. The salary of the
Commissioner should be increased to at least $10,000
~ per annum.

-
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At present the Commissioner’'s duties are of two
kinds, which are widely diverse. On the one hand
he carries the responsibility of the administrative
direction of the entire Patent Office, with its hun-
dreds of employees, and on the other hand he is the
appellate Judge, who is practically the final arbiter of
most of the disputed questions of patent law or prac-
tice which arise in the office. Both functions are of
great importance, involve grave responsibility, and
require unusual ability, and the exercise of each in-
volves all the labor that one man ought to perform.
These executive and judicial duties should be separ-
ated, the duties of the Commissioner being confined
to the executive direction of the office, and a new of-
fice being created, to which should be assigned the
judicial labors now performed by the Commissioner.
This new office should be filled by the appointment
of a man of judicial mind who is thoroughly experi-
enced in patent law.

The Patent Office is greatly behind hand with its
work. In some classes, an inventor has to wait six
months to get an action upon his application. The
average delay is from six to eight weeks. As the
Patent Office is supported wholly by the fees paid
by inventors, the latter have the right to demand
that their interests receive prompt attention. The
fault lies not with the Patent Office, but with Con-
gress. The present examiners are doing their ut-
most, but the volume of work is too great. Instead
of 24 Principal Examiners there should be at least
40, and the number of Assistant Examiners should
also be increased. Then too, more room is needed.
The Patent Office should be given the entire build-
ing, of which it now occupies only about two-thirds.
The remaining bureaus of the Interior Department
should be removed to a new building which should
be erected for them. Already some of them are oc-
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cupying rented offices in various parts of the city.
They have nothing to do with the Patent Office, and
there 15 no adequate reason for keeping them under
the same root. |

The salaries paid to the Examiners in the Patent
Office are ridiculously low. Principal Examiners re-
ceive only $2,400 per year. They should have $4,000.
First Assistant Examiners receive $1,800 and Sccond
Assistants $1,600. They should receive $3,000 and
$2,500 respectively. The members of the Appeal
Board receive only $3,000 per annum. $5,000 would
be none too much. The salaries we suggest are by
comparison with what the same men could carn in
private practice as patent solicitors or patent law-
yers. As it is, the resignation of skilled Examiners,
whose services are of the utmost value to the Office,
to inventors and the public, is becoming alarmingly
frequent. The standard of the examining force
should be raised by retaining experienced men, and
making it an inducement for men of ability to seek
employment as examiners.

The clerical force of the office is utterly inadec-
quate to the demands upon it. As an instance of
the inconvenience that is thus occasioned, we may
mention that it takes now about two months to get
an assignment recorded, and usually from one to
two months to get a written certified copy made.
The force was reduced by the last Congress for no
reason whatever except a desire to reduce the sum
total of their appropriations. It is unfortunate that
this great public department should be unable to use
the money contributed to it by inventors without
the annual consent of Congress. The Commissioner
should be given power by law to use each year out
of the income of the Patent Office whatever amount
of money is necessary to meet the fixed and usual
expenses of the office, such as salaries, and only the
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contingent and variable expenses should be subject
to annual appropriation by Congress. This would
remedy much of the disadvantage arising from arbi-
trary and hasty interference on the part of Congress
with the organization of the office.

f——— @ -

AN IMPORTANT PATENT SUIT.

A dccision has recently been rendered in a sut
involving heavy interests, which determines several
interesting questions.

In 1867, J. J. Gilbert, a manufacturer of laundry
starch, at Little Falls, N. Y., patented a process
for making starch, by which the scparation of the
starch from the gluten of the grain was cffected
in twenty-four hours. The best previous processes
consumed from eight to ten days. An improvement
cffecting so great a saving of time and expensc in
the manufacturc of a product so extensively used,
proved, of course, to be of immense valtc.

In the manufacture of glucose, or grape-sugar, it
is also necessary to separate the starch from the
gluten of grain. A firm at Buffalo, N. Y., who were
engaged in glucose manufacture, adopted a part of
the Gilbert process, and used it, without authority
from the patentee. They were sued by Mr. Gilbert
for infringement, but the suit was discontinued by
the plaintiff. This firm afterward organized the
Buffalo Grape-Sugar Company, which took their
factory and continued their business, and which in
1878 or 1879 adopted the Gilbert process entire,
both for the glucose manufacture and for making
laundry starch. This company, from time to time,
enlarged and improved its works, and spent large
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sums of money in extending its business, without
any protest or interference on the part of Gilbert
because of its use of his patented process. In 1877
another company was formed, under the name of
the American Grape Sugar Company, Thomas N,
Jebb and William T. jebb being large stockholders
therein, and its managers. This company also used
the Gilbert process largely, without any protest
from the patentee. Large owners in the Buffalo
Grape Sugar Company afterward acquired a control-
ling interest in the American company, and subse-
quently, in 1879, they purchased from the Jebbs the
stock in the latter owned by them.

J. J. Gilbert died in 1881. In 1880-81 his original
patent and other patents which he owned, together
with ‘“all rights of recovery for past infringement
thereof,” were purchased by other parties for the
Jebbs, some eighteen months after they had parted
with their interest in the American Grape Sugar
Co. They then formed a new company, the New
York Grape Sugar Co., to which the patents were
assigned. This suit was brought in 1881 by this ncw
company against the Buffalo and American compa-
nies.*

The defendants contended that Gilbert had aban-
doned his patents to the public from the fact that he
had knowingly permitted them to be used by the de-
fendants. Judge Shipman decides that there is no
evidence that Gilbert knew of the use of his entire
process by the defendants, and that ‘‘in the ab-
sence of knowledge by the patentee of the infringe-
ment there was no abandonment of his patents.”

The American Grape Sugar Co. claimed that the
recent connection of the Jebbs with that company at
the time the patents were purchased by the Jebbs, pre-
vented the latter—and consequently their assignee,

*The case is reported in 25 O, G,, page 1076,
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the plaintiff company—from making any equitablce
claim against the American company. But the men
who purchased the stock from the Jebbswere already
owners of all the stock in the other infringing com-
pany, and were not misled into buying the stock by
any suppression by the Jebbs of the truth concerning
the existence of the Gilbert patents. *“ Under these
circumstances the purchase of the Jebbs eighteen
months after the sale of their stock docs not make
them trustees for the American company or prevent
a new purchaser from having the ordinary rights of
an owner of patents which are being infringed.”

Another question raised was whether an injunc-
tion should issue in view of the fact that the Jebbs,
after their purchase of the patents, permitted the
defendants to continue their infringement without
warning. The Court decided that as the infringers
were not innocent infringers, and had previously
erected their large works, this delay in commencing
suit would not degrive the plaintiff of an injunction
against the defendants.

The Court granted an injunction, and ordered an
accounting in respect of the infringement committed
since the date ot the assignment to the plaintiff
company. It refused to order an accounting for
any infringement committed prior to that time,
although the assignments to the plaintiff included
not only the patents, but the right to rccover for
their previous infringement, because the plaintiff
had neglected to allege in its pleadings that it owned
any such right of recovery. The rule s that a sim-
ple assignment of a patent does not carry with it
any right to collect damages for infringements prec-
viously committed, although such right may be con-
veyed by inserting a clause to that effect in the
assignment, as was done in this case. The mistake
of the plaintiff was (stated in simple manner) that
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it sued only for the infringement committed against
it, and not for that previously committed against
prior owners.

GERMAN PATENTS.

/The following statistics indicate what has becn
done under the German patent law of 1877, by which
the entire German Empire was united under one
patent system. I‘rom July 1, 1877 (when the law
went into effect), to the end of 1882, there were
37,449 applications filed, of which 24,773 were provis-
ionally allowed; 1,461 of these allowed applications
were afterward refused, leaving 21,236 applications
on which patents were granted. That is, allowing
for about three thousand applications pending at the
end of 1882, 62 per centum of all the patents applied
for were granted, and 38 per centum were finally
rejected.

Of the 21,236 patents granted, go (or 4% per
centum) have been annulled, and 11,694 (or 5114 per
centum) have expired, because of failure to pay the
annual taxes. This leaves 9,452 patents in force,
which is 4422 per centum of those granted.

During 1882 there were 7,569 applications filed,
4,549 applications provisionally allowed, and 4,131
patents granted. 3,298 patents lapsed during the
year, so that the total number of patents in force in-
creascd by only 833.

END OF VOIL, 1,



SUPPLEMENT TO

PATENTS ON INVENTIONS.

CONTAINING MATTERS RELATING TO THE BUSINESS

OF

BURKE, FRASER & CONNETT

CONTENTS:
THE BURNING OF OUR OFFICES, - - - . PAGE 1.
To oUR CLIENTS, - - - - - . ¢ 3
No CHANGE IN OUR FIRM, - - - - ‘“ 4.

CIRCULAR OF BURKE, FRASER & CONNETT, - - ¥ 5,



Entered according to Act of Congress in the Office of the Librarian of Congress
at Washington, in the years 1882 and 1883, by

BURKE, FRASER & CONNE1T,
10 Spruce Street, New York,

NEW YORK :
JENKINS & THOMAS, PRINTERS,
' No. 8 Spruce Street,



SUPPLEMENT 710

PATENTS ON
INVENTIONS

THE BURNING OF OUR OFFICES.

On the 31st of January, shortly after we had com:-
menced the business of the day in our office at No.
37 Park Row, and while all were closely occupied
with their work, an alarm of fire was heard, and we
found smoke entering our rooms. The building was
on fire, and the flames spread with astonishing ra-
pidity; so fast indeed that but two of our force were
able to escape through the halls, the others being
forced to climb out through the windows and de-
scend to the street by the aid of the crowd below.
We then realized most fully the advantage of hav-
ing offices on the next to the ground floor.

On reaching the street a terrible scene presented
itself. Flames were issuing from the upper windows
of the immense building, and people whose escape
through the halls had been intercepted by the fire,
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were clinging to the windows and crying for help.
In a short time the fircmen were on hand with their
ladders, and the work of rescue commenced. Most
of the imperiled lives were saved, but at least seven
persons perished, some by being unable to escape
from the burning rooms, and others from injuries
sustained in jumping to the street. In afew minutes
the entire building was ablaze, and by noon little
was left of it but a few tottering walls and a heap of
burning ruins.

The building was a large one, five stories high, anu
fronting on three streets. It was built of brown
stone and brick, with wooden stairs, floors and floor
beams, and was divided, by painted pine partitions,
into more than a hundred rooms, nearly all of which
were occupied for business purposes. The heating
arrangements were defective, and there were no ex-
ternal fire escapes, a fact to which the luss of life is
mainly due.

We had occupied this building for fourteen years,
having remained in it because of the desirability of
the location, and in it ‘were all our records, the accu-
mulations of these years of business. For some time
while the fire was raging, the members of our force
were separated in the crowd and unable to find one
another, but early in the afternoon we got together,
secured temporary quarters, and proceeded to re-
organize our establishment. Telegrams and letters
were sent out, printing was ordered, notices of re-
moval were put up at the ruins, drawing instruments
were purchased, and business was resumed as far as
possible. o

We soon established ourselves permanently in new
offices at No. 10 Spruce Street, adjacent to our
former location. We are in a good building, cen-
trally located, where we have the front half of the
first floor upstairs. Our rooms are light, commodi-
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ous, and admirably suited to our purpose. We have
replaced our library and all the various accessories
with which our former office was provided, and are
in every way better prepared to conduct our busi-
ness than before the fire.

As soon as the fire in the ruins had been extin-
guished a search for our safe was instituted, and
continued unsuccessfully for several days, but when
at last it was discovered and opened, its contents,
consisting chiefly of valuable papers belonging to
our clients, were found perfectly uninjured, with the
exception of some parchments which the heat had
seared and strangely distorted.

A singular feature of the fire is the almost miracu-
lous preservation of our current files. These were
encluosed in tin boxes ranged in a walnut case
against the outer wall. The w3lls must have fallen
before this case was entirely consumed, for its con-
tents were found on one of the stones of the side-
walk—the only stone on the Beekman Strect side
of the building which had not been crushed in by
the falling walls—covered by several tons of rubbish,
but scarcely injured beyond the singeing of one end
of each file, and a thorough soaking in dirty water.

Our clients are to be congratulated on having sus-
tained no further loss by this fire than a brief delay
to their current business. '

BURKE, FRASER & CONNETT.

TO OUR CLIENTS.

For the convenience of our clients, we have been
in the habit of notifying them when the time for
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paying the final fees on their American, and the
taxes on their Foreign Patents, was close at hand;
but as our record books were destroyed in the burn-
ing of our former offices, we can no longer continue
these notifications, except in relation to business in
hand since January 31, 1882. Clients whose patents
were allowed prior to that date are advised to send
us all the dates, numbers, and other data in relation
to them now in their possession.

NO CHANGE IN OUR FIRM.

The death of Mr. Burke, noticed on page 2 of
““ PATENTS ON INVENTIONS,” causes no change in
our firm name, ot in our business. Foir several
years before his death Mr. Burke was not an active
partner in our firm, and at no time did he have any
connection with our patent-soliciting business, which,
for over seven years past, has been conducted exclu-
sively by the undersigned.

HENRY CONNETT,
ARTHUR (. FRASER,

Sole Partners in the Firm of BURKE, FRASER &
CONNETT.



CIRCULAR OF

Burkr,“ Fraser & CoNNETT,
Solicitors of Patents,

10 SPRUCE STREET, NEW YORK.

UNITED STATES PATENTS.

Any Person who has made a new invention will be granted a
patent therefor if he applies for one before the invention has been for
two years in public useor onsale. ‘The duration of patents is 17 years,
and this term can be extended only by special act of Congress. The
patent, if it be for an article, machine or compound, gives the pat-
entee the exclusive right to make, use and vend the same, or so much of
it as is covered by the claims of his patent, throughout the United States
and its territories ; or, if it be for a process, it gives him the exclusive
right to work the process, or so much of it as is covered by his claims.

If two persons have made an invention loget/ier, they must apﬁly
for the patent jointly ; but if only one is the inventor and the othe
merely furnishes the capital, the patent must be applied for by the in-
ventor alone, and the desired interest can be transferred to his partner
by an Assignment ; the patent will then be granted to both as joint
owners.

The Application.—When an inventor wishes to apply for a
patent, he should furnish us with a model, drawing, or clear sketch or
description of his invention—something sufficient for our draftsmen to
work trom in making the patentdrawings. After agreeing on terms for
conducting the application, we will proceed in due coyyse to prepare the

apers,
PR We first have a careful Drawing madein our office, and from this
we write the Specification, which is a thorough technical description of
the invention, its construction, operation and modifications. Attheend
of the specification are the Claims, or definitions of the essential features
of novelty in the invention. These constitute the most important part
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of the specification, inasmuch as the breadth of the patent is determined
chiefly by their wording. A seemingly unimportant change in the
language of a claim may determine the validity or invalidity ofa patent,
or its sufficiency as a protection of the inventor’s right. To draw a
specification and claims properly requires a high degree of skill, attain-
able only by long practical experience, '

When the specification is finished, we have it neatly engrossed, and
the formal papers prepared for the inventor’s signature. Upon his exe-
cution of the application and the payment of the fee agreed upon, we
forward the papers and drawings to our Washington Agent, to be filed
in the Patent Office.

NModels are not now required to be filed with the applications, but
are occasionally called for afterward by the Patent Office.

Rejectic ns,—As a patent is granted only for what is sz in the
invention, the Patent Office will reject the application, subject to
amendment, if other than the novel features have beenclaimed. Inthe
amendment and prosecution of cases after rejection the attorney should
possess the ability to discriminate nicely between different points of in-
venHon, and if he is faithful in endeavoring to secure all his client is
entitled to he will usually find that the prosecution involves more labor
than did the preparation of the application. We amend or argue our
cases after rejection promptly and with great care, and make no extra
charge for such scrvice.

AlUowanece.—When the application is unobjectionable in form,
and the invention claimed is found to be new and patentable, the Patent
Office issues a notice of allowance. The final government fee of $20
must be ;l)aid within six months thereafter, or the application will be
gcchn'g:al y forfeited. The patent issues about three weeks after this fee
15 paid. -

Our Zerms anwd Charges.—For conducting an application
for patent involving a minimum amount of labor, our charge is $70, pay-
able usually as follows: |

Deposit with the order....... ... ... .. ..., $20
Due when the papersareread:” .... ... oo, 30
Total cost of application. ..... . ...... ... ..c..... $50
Due after patent is allowed. ... ..... bessesasiairecnsnss 20
Total costof patent........ ... iviiiriiiererrnnns, $70

&

Our charge €1'l exceed this sum when more than one sheet of draw-
ings is uccessary, when an unusual amount of labor is required on the
specification, or when exceptional labor is apprehended in.the prosecu-
tion of the application. Qur terms are always agreed upon beforehand
and we make no extra charges except for Appeals, Interferences, an
special journeys to Washington, which are rare, and cannot be antici-
pated. An excessive amount of time spent in consultations will also be

charged for additionally.
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APPEALS.

If an application is finally rejected by the primary Examiner, an
appealmay ge taken to the Board of Examincrs-in-Chief, upon payment
of a government fee of $10. From an adverse decision of the Board, ap-
peal may be taken to the Commissioner of Patents, the fee being $20,
and from him a further appeal may be taken to the Supreme Court of
the District of Columbia. ‘
Our charge for conducting and arguing appeals varies with the
amount of labor involved, and is agreed upon in each case. We never
advise an appeal unless we believe there is a good chanee of success.

INTERFERENCES.

When two or more applicants claim a patent on thesame invention,
or when an applicant claims to have made an invention before a pat-
entee whose patent covers it, an Interference is declared to determine
which party is entitled to the patent, it being as a rule finally granted
to the prior inventor, subj :ct to certain technical exceptions. A sworn
statement of facts is requircd from each contestant, and each is given
time to take the testimony on which he relies, after which a hearing is
had before the Examiner of Interferences, who decides which party is
entitled to the patent.

In Interference litigations much depends upon the attorney’s skill in
taking the testimony and presenting the arguments, Our charges are
as follows: For preparing the sworn statement and conducting the case
until taking of testimony, from $15 to $40. Time in taking testimony
or making oral arguments, $15 or $20 per day. Other time, $100r $15
per day. Motions, copies, printing and traveling expenses extra.

INFRINGEMENTS.

When a patentee finds that his patent is being infringed by others,
he should immediately seek competent legal advice. . An experience of
many years in determining questions of patentability, validity and in-
fringement, qualifies us for giving reliable advice on*such matters; and
our connection with an able and experienced lawyer enables us to take
charge of the prosecution and defense of suits for infringement, Insuch
suits we act as patent experts, giving testimony on questions of analogy,
equivalents, the interpretation of patents, etc., and consulting with the
attorney as to the conduct of the suit

REISSUES.

“When a patent is inoperative or invalid by reason of an insufficient
or defective specification, or because too much or too little is claimed, it
should be reissued,; that, is, surrendered to the government in exchange.
for a corrected patent on the same invention, A reissue does not ex-
tend theduration of a patent. Reissues cost, through our firm, from
$75 upward, including the government fee and all expenses.
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The reissue law is so narrowly guarded that the utmost care and
skill are required to effect the necessary corrections withoutinvalidatitg
the patent. (See article on ¢‘Reissued Patents " in PATENTS ON INVEN.
TIONS, VoL. 1, p. §.)

DESIGN PATENTS,

Ornamental designs, to be placed on or worked into any article of
manufacture, and ornamental or useful configurations for any manufac-
tured articles, can, if new, be protected by Design Patents. The patent
should be applied for before the design is made public; and it is granted
for a term of either 3)4, 7 or 14 years, as the applicant chooses. Our
prices for the respective terms are, in simple cases, about $30, $35 and

$50.
CAVEATS.

When an inventor wishes to gain time for experiment, the filing of
a Caveat will secure him for one yearagainst the patenting of his inven-
tion to another without his knowledge, but it will not protect him against
its manufacture, sale or use. A Caveat consists of adrawing, descrip-
tion and oath,.which are filed in the Patent Office and there kept secret.
Our usual chargeis $25, including all expenses.

SEARCHES,

It is often best before applying for a patent tohave a Novelty Searck
made to ascertain if the invention be new. This search costs $5, and is
made by our Washington agent through the records of U. S, patents.
These are gone over but once, and owing to their incomplete arrange-
ment there is a slight liability to overlook some patent that should be
found, but such omissions arerare. It does not include foreign patents.

We also make Validity Searches to ascertain if patents are valid;
Reissue Searches to ascertain if patents can be reissued to cover certain
features; and /nfringement Searches, to ascertain if the manufacture of
certain articles will infringe any existing patents. These searches are
all thorough and exhaustive; tl]-':eir cost varies with each case,

e

TRADE-MARKS.,

The federal government now protects only those Trade-marks that
have been used in trade with foreign countries or with the Indian tribes.
Practically the registration at Washington affords substantial protection
only to foreign registrants, in pursuance to our treaty obligations. Our
charge for conducting the application is $40.

Citizens of this country will usually find their common-law right
to their trade.marks the best protection they can secure. Let them
print the words ¢ Trade-Mark" in connection with their distinctive
mark or symbol, and rely on the State courts to protect them against
imitation. We take charge of these actions for infringement, an able
lawyer being associated with us.
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CONSULTATIONS.

For advice as to the patentability of an invention we make no charge
for the first half-hour; if continued longer, we charge $3 per hour.
For reasonably brief consultations on pending case. we make no charge;
but when such consultations are unusually prolonged we charge for the
additional time at the rate of $3 per hour.

I'or all consultations on questions of Validity, Infringement or Title,
we charge §3 per hour. |

Inventors may consult our library free of charge, and we arc always
glad to give them freely any advice or assistance within reason, and
which will not unduly detain us from the conduct of our cases.

MISCELLANEOUS.

Labels can be registered in the Patent Office for 28 years, but they
must not have been made public, and must contain no unregistered
trade-mark, The costis $12. . ‘

Assignments are of two kinds, conveying undivided interests, as
a half or quarter, and -territorial interests. as State or county rights.
Either kind may be made before or after the patent is granted, and for
its entire term or a less number of years.

For drawing and recording a plain assignment of 300 words or less,
we charge 84. For longer ones the charge is higher, We also draw
Licenses, Shoprights and Royalty Agreements.

Copies of Patents since 1865, 25 cents each, A copy of the
drawing only of any patent prior to 1866, 25 cents. For specifications
prior to 1866 the price varies.

b T r MR YIFEYUY
FOREIGN PATENTS.

The most important foreign governments grant patents to American
inventors on the same terms as to their own citizens, and, with few ex.
ceptions, their laws are liberal and just, and the patentee’s rights are
strictly enforced. As a rule American inventions are very favorably re-
ceived abroad, the many great successes of our inventors in the pasthav-
ing given them, as a class, a prestige which induces foreign manufac-
turers to carefully investigate the American inventions offered them.

Most inventions that promise to be of value in the United Statesare
likely to be equally valuable in Canada and some transatlantic States,
and an enterprising patentee will ascertain in what countries it will pay
to protect and introduce his invention, and will take steps to secure pat-
ents there. -

It is best to secure the allowance of the United States Fatent first,
and then, in the interval preceding the payment of the nnal fee, to have
the applications for foreign patents prepared and forwarded. The
United States patent should then be promptly issued. Thisis‘the only
course by which the conflicting laws of several important countries can
be reconciled, and the inventor’s rights protected in all,
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The following list gives the most important points of difference be-
tween the laws of the principal foreign countries and our own, with the
usual cost of obtaining the patents, When two or more foreign patents
are agplied for together on the same invention the cost is somewhat re-
duced. We will give an estimate of the exact costin any group of coun-
tries on application.

Canada,.—Patent is granted for hitecen years, subject to the pay-
raent of a $20 tax at the end of § and 10 years. ~ The application must be
made before the invention has been patented elsewhere more than one
year, or longer introduced into useinto Canada. Theinvention cannot
be commercially imported into Canada after one year from the date of
the patent, and facilities'must be provided within two years for supply-
ing the public demand. Our charge for obtaining a § year patent is
usually $65. Assignments, §5. |

Great Britain,—The invention must be unknown in the realm
when the application is filed. Any previous publication of it there de-
featsthe right to a patent. The patent covers Great Britain and Ire-
land, and the Isle of Man, but not the colonies. - Under the patent law
of 1883, which took effect Jan. 1, 1884, the patent is granted for 14
years, subject to the payment of periodical taxes after the fourth year.
The usual course is to apply immediately for the complete patent, for
which our charge is $110, payable at once. If the invention is unfin-
ished, or it is desiréd to keep it secret for awhile, a Provisional Specifi-
catiors may be first filed, for which our charge is $50, and the Complete
Specification  with  drawings may be filed any time within nine
months, our charge being $70. This makes the 4-year patent cost
$120. OQur charges include all expenses, except in case the patent is
opposed, The cost of defending an Opposition cannot be foretold.

The taxes on patents granted under either the old or new law may
be paid in either of two ways: Either /50 (amounting altogether to
$265) before the end of four ycars, and £100 (amounting to -$510) be-
fore the end of cight years (or, in case of patents dated prior tt)d)]un.
1, 1884, before the end of seven years); or by annual payments, thus;
before the end of the4th, sth, 6th, and 7th years, £10 each (amount-
ing to §60); before theend of the 8th and gth years, £15 each (amount-
ing to $85); and before the end of the ioth, 11th, 12th and 13th
years, £20 each (amounting to $110.)

For drawing and recording anordinary assignment of an English
patent we charge $15.

France,—The application must be made before the invention has
been published in any country. The patent covers the colonies and is
granted to the inventor or the owner of the invention for 15 years, sub-
ject to the payment of an annual tax of 100 fr., which, with the cost of
the formalities, amounts to $27. The invention must be worked in
France within two years after the issue of the patent, and the patented
article must never be imported without a SEEL‘iElI government permit.
We usually charge $9o for securing a French patent.

Belgiwni.—The invention may have been patented abroad, hut
must not have been published or practically used in Belgium before the
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application. The inventor or owner may obtain a valid patent, which
will expire usually in 1§ years. An annual tax must be paid, amount-
ing the second year to $10, and increasing $2 per year. The invention
must be worked in Belgium within one year after first working it com-
mercially abroad.  'We usually charge $80 for obtaining the patent.

Germanjy.— The invention must not have been published in any
country prior to filing the German application. The patent covers the
entire Empirc and is granted for 15 years, subject to an annual tax
which amounts to $20the second year, and increases $12.50 each year.
The invention must be worked within three years. The application is
subjected to a rigid examination, and patents are often refused on very
unreasonable grounds. In such cases we appeal without extra charge.
We usually charge $g90 for conducting a German application.

Austria-Hungairy.—The Dual Empire grants a patent for 1§
years, which must be worked within one year, and is subject to an an-
nual tax amounting to $25 for the first four years, $30 for the fifth year,
and thereafter increasing from $2 to 85 per year. QOur charge for se.
curing the patent is $q0.

Italy.—1t is preferable to obtain a 6.year patent, for which we
charge $100, and afterward prolong it to 15 years, the full term. For
a 3-year patent we charge $80. An annual tax has to be paid, which
for the second and third years amounts to $18; thereafter it increases ir-
regularly. Prolongations usually cost from $30 to $40, in addition to
the annuity. A six year patent must be worked within two years; a
patent for a less term within one year.

Russia.—The patent is granted for 3, § or 10 years, without ex-
tension, and must be worked within the first quarter of the term, We
charge $2co for a 3-ycar, $270 for a §-year, or $4¥o for a 10-ycar pat-
ent. No after taxes. The invention may have been published, but
must not have been introduced into use in Russia before the application.

Spain.—If the invention isnot patented elsewhere previous tothe
arplication, the patent is for 20 years; otherwise (in which case the ap-.
plication must be made within two years after the foreign patent) the
term is 10 years. Our charge is $75. The patent includes Cuba and
the other colonies. It mustbe worked within two years. The annual
taxes are the same as in Belgium,

Portugal.—The patent is granted for §, 10 or 1§ years, and
must be worked within the first hallgf of the term. OQur charges are re-
spectively $160, $200 and $240.

Norway.—The patent is usually granted for 10 years, and must
be worked within one year. We charge $100. |

Sweden.—The patent is usually granted for 10 years, though
sometimes for 1§ years, and it must be worked within two years. e
charge 51215.

e will furnish more detailed information relating to these or other
countries to any who desire it.
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OUR PROFESSIONAL METHODS.

For the benefit of those who have never entrusted their business to
us, we will state the methods by which we have established our busi.-
ness and gained our reputation.

Our business is conducted exclusively by Messrs. CONNETT and
FRASER, 50 that our clients may always rely on having their interests
personally attended to by the firm, and not turned over to inexperi-
enced or uninterested subordinates, To draw patent papers properly
requires not only natural and educational adaptation to the work, and
several years of active practical experience, but it necessitates a close
application and a degree of care and study which few inventors realize
until they have become the victims of careless or ignorant practitioners.
None but routine work is entrusted to our employees, and that receives
our constant supervision.

We attend to all business with the utmost possible promptness con-
sistent with the varying demands upon us at different seasons, Nocase
is ever unneccssarlly delayed in our hands, and all are treated alike and
takenupin their turn, In preparing papers we exercise scrupulous care
to avoid all errors, omissions and unnecessary limitations, and it is our
constant endeavor to secure incach case the broadest valid claims pos-
sible, in order to completely protect the invention and secure for our
client all that he is entitled to.

We devote special attention to all the more difficult branches of the
business, wherein are necessary the exercise of the greatest skill and
knowledge, such as the prosecution of applications rejecied in other
hands, the conduct of Interferences, the procuring of Reissues and
Foreign Patents, and service as £xp.erts in Patent Suits.

Strangers who wish to invesugate our standing and ability before
entrusting their buginess to us, will be given the addresses of a number
of our clients as references.

Address all letters, express packages, etc., to

BURKE, FRASER & CONNETT,
10 SPRUCE STREET,
New Y orlx.
HenaY CONNETT,

ARTHUR C. FRABER,
Sole Pariners, .

¥
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