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Administrativ Jud Ni drick.

THE WITNESS Y s. I can h ar you fin
Thank you.

JUDGE NIEDRICK Okay, I think I think
w 'r ood to o h r . So, you'r Just oin to

t stify by phon , okay? So, I know som tim s it's

hard to know who's askin vyou a u stion. So,

I try and i1id ntify ours v s b for w ask it
first. It's oin to Db r. Horri an for a whi ,
okay?

THE WITNESS Y s, thank you.

JUDGE NIEDRICK Okay. Just p as
r m mb r that you'r sti und r oath. And h 's

oin to try and pick up wh r vyou ft off.

Okay, 1r. Horri an.

THE WITNESS Y s, thank you.

Y R. HORRIGAN

A ri ht. So, w had b n ta kin
about th s mana m nt t am m tin s with th
Dir ctor, corr ct?

A Y s.

And th n, w r f rr d back to th 2018
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1 timeframe and talked about Andre Dionkou. Do you
2 call that?

3 A Yes.

4 Q Okay. And so, the question was whether
5 in any of these meetings, which you attended,

6 Andre Dionkou, said anything along the lines of a
7 desire for USPTO management to terminate Michael

8 Fitzpatrick?

9 A No. I was not in a meeting where that

10 statement was made from Andre.

11 0 Okay, now are you aware of Philip

12 Kaufman (phonetic)?

13 A Yes.
14 0 Who do you understand him to be?
15 A Phil Kaufman is an APJ, who works at the

16 Patent Trial and Appeal Board. Phil is in my

17 direct chain of command. He reports to me. I'm
18 his supervisor.

19 Q Did you ever tell Mr. Kaufman that Mr.
20 Dionkou had expressed a desire to terminate Mr.
21 Fitzpatrick?

22 A No. I did not tell.
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1 Q All right. What level of confidence do
2 you have that you did not tell Mr. Kaufman that?

3 A I'm one hundred percent confident I was
4  not part of any conversation with the Director

5 about Michael Fitzpatrick. That's that I could

6 have ever have related. That's a pretty serious

7 statement. I would have remembered if something
8 like that transpired, and I relayed it to Mr.

9 Kaufman.

10 Q Thank you, nothing further.

11 JUDGE NIEDRICK: Who wants to do the

12 cross?

13 MR. ABRAMIC: I will, Your Honor.

14 JUDGE NIEDRICK: Okay, thanks. This is
15  John Abramic. He is one of the attorneys for

16 Judge Fitzpatrick, okay?

17 CROSS-EXAMINATION

18 BY MR. ABRAMIC:

19 @) Good afternoon, Judge Gongola. Thank
20 you for being here this afternoon. I will try to

21 be very brief. Can you hear me okay?

22 A Yes, sir.
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1 Q You mentioned Judge Phil Kaufman. You

2 know Judge Kaufman. Is that right?

3 A Yes, sir.

4 o) Do you know him to be a person of high
> integrity?

6 A Yes.

7 Q Do you know him to be an honest person?
8 A Yes.

9 0 Do you know him to be someone who would

10 testify truthfully, if under oath?

11 A Yes, I believe he would.

12 0 Okay. And so, when you were just

13 answering questions for Mr. Horrigan, you stated
14 that you never had a conversation with the

15  Director about Judge Fitzpatrick. Is that

16 correct?

17 A That is correct.
18 ©) Okay, so I want to change it a little
19 bit. And it's -- I don't -- I'm not asking you

20 about whether or not you ever had a conversation
21 with the Director. Did you ever inform Judge

22 Kaufman that you had heard anything about anybody
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1 having knowledge of terminating Judge Fitzpatrick
2 or punishing Judge Fitzpatrick?

3 A No, I did not. I don't make it a

4 practice to talk about personnel matters involving
S5 one employee with another employee, meaning

6 Michael Fitzpatrick with Phil Kaufman. That's not
7 my practice. I don't think that's professional,

8 or appropriate, or acceptable to do. So, I do not
9 do that.

10 Q Okay. And so, the -- if Judge Kaufman
11 were to have testified under oath, that you had a
12 conversation with him about Judge Fitzpatrick and
13 the possibility that he would be terminated or

14 punished, do you believe that Phil Kaufman would
15 be lying?

16 A I don't want to call anyone a liar. I
17 don't like to use those terms to describe people.
18 I suspect maybe Mr. Kaufman is misremembering or
19 maybe confused, something. So, as an honest

20 person -- so, I don't think he would intentionally
21 1lie under oath. I think he has the best of

22

intentions. I just don't think maybe he remembers
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1 correctly, or he understood correctly.
2 0 I have nothing further, Your Honor.
3 JUDGE NIEDRICK: Okay, Mr. Horrigan, any
4  other questions?
5 MR. HORRIGAN: ©No, thank you.
6 JUDGE NIEDRICK: Thank you very much,
7 Judge Gongola. I appreciate your hanging out in
8 the hearing for us today. Please don't discuss
9 your testimony with anyone. If you have any
10 questions, please contact Mr. Horrigan, okay?
11 THE WITNESS: Yes, Your Honor. Thank
12 you.
13 JUDGE NIEDRICK: Thank you. You can go
14 ahead and hang up now.
15 THE WITNESS: Goodbye.
16 JUDGE NIEDRICK: Goodbye. Okay. All
17 right, you guys. We're right on cue there. So,
18  hopefully that's going to follow through with
19 Judge Tierney as well. Okay, Mr. Horrigan, you
20 all set for Judge Tierney?
21 MR. HORRIGAN: I am.
22

JUDGE NIEDRICK: I'm going to go ahead
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and get him. Hi, Judge Tierney. This 1is
Administrative Judge Andrew Niedrick. How are
you? Good. Can you please unmute yourself from
the left hand? There you go. Okay. Okay, great.
We can hear you. Thank you for your patience. I
know it's been a long haul waiting, and then
getting prepared the last time around and not
going. So, I appreciate your efforts there. I
want to make sure we're getting your audio. Can
you Jjust say something?

THE WITNESS: Yeah, can you hear me now?

JUDGE NIEDRICK: Yes, that's good.
Perfect. Okay. We're going to have your
testimony. Mr. Horrigan 1s goling to ask you some
questions on direct. And then, we have some cross
examination by either John Abramic, Christopher

Suarez or Robert Kappers, as you can see them in

your video windows. They are attorneys for Judge
Fitzpatrick. The other person you see there 1is
Ms. Dawson. It says Shaundra Morale (phonetic).

She is our court reporter. And the other two

blank squares is her backup for the recording.
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1 THE WITNESS: Okay.

2 COURT REPORTER: This 1s the court

3 reporter. There's a lot of feedback and static.
4 T don't know if anyone else was catching it.

5 JUDGE NIEDRICK: I hear a little bit I

6 don't hear a lot. ©Now I don't hear anything.

7 COURT REPORTER: It sounds like a

8 wvacuum. Or traffic.

9 JUDGE NIEDRICK: I don't hear it. Let
10 me make sure it's not coming from my -- I'm going

11 to mute myself. I don't know if that if it

12 stopped, but I don't have any noise here in my

13 office. 1Is it still going, Ms. Dawson?

14 COURT REPORTER: ©No, it stopped for now.
15 It's stopped for now. Okay, let's continue.

16 JUDGE NIEDRICK: All right, let's give
17 it a try. Okay, Judge Tierney, do you have any

18 objection to swearing an oath?

19 THE WITNESS: No, I don't.

20 JUDGE NIEDRICK: Okay, can you please

21 raise your right hand? Do you solemnly swear that

22 the testimony you're about to give is the truth,
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the whole truth, and nothing but the truth so help

you God?
THE WITNESS: Yes.
JUDGE NIEDRICK: Can you say that again?
THE WITNESS: Yes.
JUDGE NIEDRICK: Okay. Thank you.
THE WITNESS: I think I need to get
closer.
Whereupon,

MICHAEL TIERNEY
was called as a witness and, having been first
duly sworn, was examined and testified as follows:

JUDGE NIEDRICK: Yeah, there you go.
That's better. Can you please state and spell
your first and last names for the record?

THE WITNESS: My first name is Michael.
M-i-c-h-a- e-1. My last name is Tierney.
T-i-e-r-n-e-y.

JUDGE NIEDRICK: Great. Thank you. And
if there's an objection while you're testifying,
please hold your answer. I'll rule on the

objection and instruct you on how to proceed,
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1 okay?
2 THE WITNESS: Okay.
3 JUDGE NIEDRICK: Okay. Great. Mr.

4  Horrigan, your witness.

5 DIRECT EXAMINATION

6 BY MR. HORRIGAN:

7 0 Thank you. How long have you been with
8 USPTO?

9 A I've done two stents, so, I'm in my

10 second stent. I think if I added them up

11 together, it's around twenty-six and a half years.

12 Q Okay, and what roles have you held here?
13 A I started off in 1992, as a patent
14 examiner. I then left the agency and went to a

15 law firm, and came back though, in the early

16 2000s. I was Administrative Patent Judge

17 somewhere around -- I'd have to look up the exact

18 date, but I believe it was around 2011. I became

19  the Lead Administrative Patent Judge. And then I

20 became a Vice Chief Administrative Patent Judge in
21 December of 2016.

22 Q Okay, so, let me then ask you to bring
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1 up tab seven, page ninety-six.
2 A Tab seven, page ninety-six.
3 Q Do you have an opinion in Fresenius
4 (phonetic) versus Hospira (phonetic)?
5 A Yes.
6 Q Could you recall getting involved with
7 this matter back in the 2017 timeframe?
8 A I don't think I gave an opinion. Oh,
9 wait.
10 Q Let me get take you down to page
11 ninety-nine of that. And do you see that laid out
12 information?
13 A This is the one.
14 0 Okay, why don't you tell us what you see
15 here?
16 A Okay, this is a decision that was a
17 draft decision. It had a paragraph in there that
18  contained confidential information that had not
19  been released to the public. Judge Fitzpatrick
20 was wanting to issue the decision with the
21 confidential information.
22

0 Okay. And how did you become involved
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in this?

A I was asked as part of the Management
Team to —-- we'd had several conversations 1n
general regarding this matter. And I was the one
who ended up getting asked to reach out to Judge
Fitzpatrick and ask him to remove the confidential
information from the decision.

COURT REPORTER: Mr. Tierney, I'll just
ask you -- this 1is the court reporter, Mr.
Tierney. I will have to ask you to speak about
two octaves louder.

THE WITNESS: I will try to raise my

voice, as long as I'm not shouting at anybody.

COURT REPORTER: No, not at all.
BY MR. HORRIGAN:
0 Okay, so, looking at this language here,
did you review that before you contacted Mr.
Fitzpatrick?
A Yes, I did.
Q And do you agree with the ARC, here,

that this is not public information?

A Yes.
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1 0 Why?

2 A The information was internal as to

3  whether there was a vote to make a decision

4  precedent or not. We had not released the fact

> that this had been made and how they're voting did
6 come out. And this is something that the agency
7 was contemplating -- do we want to make

8 precedential? Typically, there were various ways
9 we made precedent. And it varied at times with
10 how we would do it. At that point in time, there
11 was a vote. And what you did is you made a vote,

12 you then went to the Director and had a

13 recommendation. The Director could accept the
14 recommendation or not. So, as we see here, there
15 had been a vote. There had been a recommendation,

16 and the Director was still contemplating on

17 whether or not to make not necessarily that

18 decision, but some of the principles of that

19  decision precedential and binding on the board.
20 0 Now, did you agree with ARC, here, that
21 this was in fact confidential information?

22 A Yes.
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0 And what was the harm be to the USPTO in
having this information out in a decision?

A The Director speaks with one voice,
essentially. He has a policy, and this would
contravene the policy that the Director was
attempting to issue. So, rather than going out
with, you know, the Director having a decision out
there that criticizes this policy, based upon
internal deliberations, we were not going to go
out and have the systems convince you with that
information. For example, if you were to have the
Director say, I'm thinking about this decision, I
could go either way. We don't want a decision on
later where somebody says, well, when they made it
precedent, even the Director realized that they
could go a different way and wasn't sure which way
to go. We don't want that internal deliberation
made public.

Q Why didn't you just simply take 1t out?

A We asked Judge Fitzpatrick -- ARC had
asked him, at first, to take it out. It's a

typical process for consistency reasons. So, this
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1 is an unusual opinion. And usually we don't see
2 confidential information being put into a decision
3 that's to be issued.
4 0 But again, why not just simply take it
5 out rather than a tussle back and forth with Mr.
6 Fitzpatrick?
7 A We work with the judges. 1It's a
8 collegial atmosphere, and we did not want to order
9 him. We Jjust wanted to reason with him and
10 explain that maybe he didn't recognize it was
11 confidential. And we wanted to impress upon him
12 this is something that is confidential, does sit
13 with the Director's deliberations as to what
14 should be made precedential.
15 0 All right, then let me ask you to turn
16 to page 102. Do you see at the top there, an
17 email from Mr. Fitzpatrick?
18 A Yes.
19 0 Did you become aware of that email?
20 A Yes, I was aware of the email at the
21 time I was contacting him.
22

Q And what 1s your opinion on with what
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1 Mr. Fitzpatrick is saying here?
2 A I believe Mr. Fitzpatrick is saying that
3 he is entitled to determine what should or should
4 not be confidential and what should and should not
5 be agency policy.
6 Q Okay, and what's your own personal view
7 as a Vice Chief Judge about what he's saying?

8 A I disagree with what he's saying. Even
9 1if he believes the public's entitled to know it's
10 not his decision. 1It's the Director's decision as
11 to what the policy should be, and how the agency

12 should go about making something precedential.
13 Q All right, so then let me ask you to
14 turn to tab six, page fifty-six.

15 A Page fifty-six, tab six.

16 Q And we see an email from you, correct?
17 A Yes.

18 Q And dated September 1, 20177

19 A Correct.

20 0 Why don't you summarize for the

21 Administrative Judge what's going on here?

22

A Okay, a little bit of background. So,
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we have something called the AIA review. It's
typically, colleagues that review decisions,
especially for consistency purposes, and they give
suggestions. Sometimes when things -- suggestions
are —-- need to be more than suggestions, for
example, somebody's trying to release something
confidential -- and that is a rarity -- or
someone's violated -- trying to violate policy, we
want to have maybe a talk with them as part of
their performance plan. Give them a heads up that
this is something that is violating what they're
supposed to be doing. So here, we've already had
the ARC panel reach out. We'd already actually
had a prior attempt to discuss the matter with Mr.
Fitzpatrick. And so, this was basically in
another try where -- this was the one where we had
to have a meeting where I had to call, and I had a
relay a direct order that if you did not take this
confidential information out of the decision,
there would be potential sanctioned consequences
-- disciplinary matters, that would arise.

0 Why were you sending this email to Scott
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Boalick?

A Judge Boalick was my supervisor at the
time at ARC. I am still a Vice Chief. And Scott
Boalick was the Deputy Chief. So, I was reporting
to him and relaying that I had to give
information. That yes, this is the authority I've
been given. And it also laid out the possible
disciplinary issues that could arise should he
persist and release this information.

Q Okay, and so let me first ask you to
address the second black bullet that we see on
page fifty-six. What is the message you're trying
to get across to Mr. Fitzpatrick?

A Basically, again, as I'm trying to
convey here, the paragraph in particular,
contained confidential information, cannot be
disclosed to the public, and that it's contrary to
his performance plan to basically be releasing
confidential information to the public.

Q And why don't you elaborate on that last
point for us a little bit? We see that the second

dark bullet, the first white bullet, and then the
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1 first square thing. So, why don't you elaborate
2  what you mean by that?
3 A Okay. So, we have a lot of things that
4 the board, as most agencies do, that are
5 confidential deliberations -- discussion,
6  Dbasically pre-decisional information all going
7 around brainstorming issues. And especially when
8 it comes to Director trying to set a policy.
9 There may be many different stakeholder views
10 expressed. And the Director may lead toward one
11 view, based on a conversation, may change the view
12 another day. And this is Jjust part of that
13 deliberative process. Now, 1f we start releasing
14  all the information that goes into the
15 deliberation, just call it non-confidential, then
16 all of a sudden, you're like, okay, you're no
17 longer speaking with clarity and consistency.
18 You're speaking with no one's going to be able to
19  understand this final guidance, because it's going
20 back and forth, back and forth. And it's become
21 as clear as mud. We have all this that's come out
22

from the Director, and from the board.
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Q And in this bullet we're looking at, you
make a reference to the performance appraisal
plan. What's the connection?

A So, an employee has their duties
basically outlined, and how they're going to be
rated set forth in a performance appraisal plan --
PAP for short. The PAP identifies what the judge
is supposed to follow, and how they're going to
get rated. For example, we have a production
requirement. We also have -- now we have a
professionalism requirement that's on that. You
can see here as part of the performance plan, it
was clear the judge has to recognize the need for
confidentiality. That's -- we are the officers of
the Executive Branch.

@) Okay, and then below that, that next
white bullet, explained that point.

A So, an individual judge doesn't have the
authority to act on behalf of the agency to
determine that something that is confidential
should be released to the public. They can raise

that issue and go through the management chain,
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but it's not ultimately their decision.

@) Okay, and then did you in fact, direct,
as we see 1n the next bullet, direct the appellant
to remove that language?

A Yes, I did.

Q Okay. And then the final bullet, were
the consequences. Did you discuss the
consequences with Mr. Fitzpatrick about not
removing 1it?

A Yes, I related the consequences as you
can see in this email.

@) Okay, so, the second white bullet, what
do you mean by adjusting your case assignments?

A By adjusting a case assignment means if
he could get back to me, that it was understood.
If there was any doubt, he could ask for
clarification during this call we had. We would
remove him from AIA was one avenue proposed. We
could also give 1t the special projects. For
example, we could give him working with the Corps
on appeal process to improve how they handled the

court. So, by case assignments, we had the
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option, and we would look into removal from AIA,
removal from all cases.

Q Now, from your perspective, why was
removing him from AIA cases an appropriate
response to the concern that you're raising here.

A So, this is not the first interaction
we've had -—- I or others at the management team
have had with Michael Fitzpatrick -- Judge
Fitzpatrick. Judge Fitzpatrick had -- if you
agreed with him, everything would be fine. If you
did not agree with him though, he would dig in,
and basically, try to hook back at you, or however
you want to term it, and be difficult. And over
time, that became more and more apparent. For
example, we've had several conversations as a
management team or ARC, letting the judge know,
this 1s confidential information. It wasn't a
surprise. And to get to the point of a direct
order just shows you how far things have gone on
what we considered this routine matter. Normally,
if you tell somebody that it's confidential, it

would have been moved on, but here, not with Judge
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1 Fitzpatrick. He digs in his heels and disagrees.
2  He will, instead of going through other
3 appropriate paths, he's just like, I'm right.

4  This is what it will be. Do as I say.

5 0 And what's the connection to AIA cases?
6 A AIA cases what we found is that in AIA,
7 Michael has certain views which may or may not be
8 correct. When he's correct and we all agree,

9 there's no problem. But if he disagrees, he

10 again, feels the need to espouse his views, but

11 maybe not follow the guidance that's given the

12 policy directives, as he wants to push the

13 envelope constantly, as to here's what I should be
14 able to do. I'm going to do it. And over time,
15  again, this is just an example here, we had the

16 ARC meeting with him. We had -- I know, there was
17 another call we had where we wanted to discuss the
18 matter, and he declined to discuss it because his
19  third and fourth level supervisors weren't in the
20 meeting. The second, I believe even the first

21 level and a couple second levels were there -- he
22 just would not be easy -- raise it up higher and
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higher to hear the message. It wasn't that his
thoughts hadn't been conveyed to the management
team. We arranged that. But at what point do you
just basically say, enough is enough? It was AIA,

for some reason, he felt that he was right, and he

needed to announce it. Whereas in ex parte, I
haven't seen that issue come up. I'm not aware of
that issue. But I was aware actually of

interferences, and in AIA it seemed like somehow
because of these interferences were the reason for
the escalation that was occurring.

o) All right, why don't you describe the
tone of this conversation that you had with Mr.
Fitzpatrick?

A It's difficult. If you're an observer,
the tone would be -- I guess you could call it
cold, but civil. 1If you're on the receiving end
of it, I was -- I gave him the direct order. And
then I got quite a few questions. And question
after question after question. I was being,
essentially, cross-examined with my direct order.

I think there's a subsequent email where he
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1 memorialized the conference call that we had. You
2 can see from the tone of the email, it's similar
3 to what we had during the conference call. He was
4 very unhappy. And he was making it very clear

5 that he disagreed, that he did not think it was

6 correct. And that he had numerous questions that
I he needed answered, so that he could then decide

8 whether or not he needed to comply.

9 0 All right now, this email that you sent
10 to Mr. Boalick is dated September 1, 2017. Is
11 that the same date that you had the conversation
12 with Mr. Fitzpatrick?

13 A That's my recollection. Yes.

14 0 All right. Then let's turn to tab six,
15  page fifty- nine.

16 A All right, I'm on page fifty-nine.

17 Q Okay, and so this is the following

18  Tuesday, correct?

19 A Yes.

20 0 And who are the people that are being
21 copied on this email?

22 A That would appear -- I think he has his
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panelist. I think he has -- he has some members
of his first level league. He has members of ARC,
the ATIA Review Committee. He also has myself,
another Vice Chief at the time, who is now Deputy
Chief. He had the Deputy Chief Scott Boalick.
And the email was sent to the Chief Judge at the
time, David Ruschke.

Q And what did you understand of the point

that Mr. Fitzpatrick was trying to make this

email?

A That he was very unhappy and he
disagreed with what he'd been told. And he -- I
have to scroll through the exact -- I think 1f we
can move it -- I think he says what we're doing 1is

unlawful, somewhere if I recall correctly. He
wanted the FOIA officer to come down and talk to
him. I think he needed his third and fourth level
supervisor, 1f not more, to actually convey the
message instead of having the second level give
the to direct order. He needs it from a higher
authority than the second level supervisor in

combination with his first.
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1 Q Alright and let me ask you to scroll
2  down to page sixty. And towards the bottom, and

3  there's an although I'm complying. Do you see

4 that?

5 A Yes.

6 0 And what did you make of that?

7 A I make of it that he genuinely disagrees

8 and doesn't want to comply, but he's only doing it
9 under I guess, in his mind -- I would use the

10 word, he feels coerced. But that's -- I'll let

11 him speak with his own words.

12 0 Okay, and then continuing down into page
13 sixty-two. In the middle of the page, we see us a
14 paragraph that begins on August 14th. Do you

15 recall that?

16 A Yes, that's it.

17 0 And did in fact, a meeting take place on
18 August 14th?

19 A Yes.

20 0 And what -- Mr. Fitzpatrick says he

21 declined to discuss it. What does that mean?

22 A As i1t says 1in the paragraph, and my
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recollection, 1s near the end of the meeting, I
wanted to discuss the matter. The matter being
removal of the paragraph that will contain a
confidential information. As he points out in his
own email, he declined to discuss it, because his
third and fourth levels supervisors were not
present at the meeting.

Q And as a PTAB Manager, what was your
take on this statement?

A I was somewhat shocked that we had to
bring in a third and fourth supervisor to relay
the information before it's actually accepted.

Q What was your understanding of the scope

of your authority when you were conveying this

information to Mr. Fitzpatrick?
A I am —-- was at the time -- a member of
the Senior Executive Service. I'm a member of the

PTAB Executive Team. And I'd been asked to relate
the Executive Team's views, which I did. Finally,
I tried to do it at this meeting, but he was not
willing to discuss 1t with me.

0 Okay, and then if I could ask you to go
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1 down to page sixty-three. And let's look at the
2 first two sentences. $So, I think you touched on
3 this, but Mr. Fitzpatrick was doing what here?
4 A Yeah, it's -- I mean, if you take it
5> literally, he basically wants the President to

6 come down and sit with him and have a chat with

7 him. I would be a little more kind in my
8 interpretation. I believe he wants at least the
9 third and fourth level supervisors. I'm not sure

10 if he wants the Director here to come down and

11 actually have a chat with him.

12 0 Right. And, and then the first full

13 paragraph on this page sixty-three -- what do you
14 understand that to be?

15 A That I need to provide -- or that the
16 Board, Executive Team, or the Director, or even
17 the President has to provide a memorandum in

18 writing regarding the confidentiality issues or
19  the FOIA issues. It actually was pointed out by
20 ARC though. It was a comment. So, I don't know
21 if he actually had that information. It was -- I

22 didn't understand why he needed anything more. Or
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1 what clarity he was seeking. We could have had a

2 calm discussion. I guess he just feels like he

3  doesn't have to follow the direct order unless

4 it's in writing, and from his third or fourth, or

> higher-level supervisor.

6 Q Okay, so this event -- this event that

7 you got involved in, what did you make of Mr.

8 Fitzpatrick's involvement?

9 A I found him very difficult to work with.
10 Again, if you agree with him, things are fine.

11 But when you disagree with him, and he doesn't

12 want to comply, I find him difficult to work with.
13 And you go round and round and round. And I think
14 this i1s an example of it -- of what occurs when

15 you disagree.

16 Q Okay, would you agree that you have more
17  experience with personnel matters than the typical

18 Vice Chief Judge?

19 A Yes.
20 0 Why is that?
21 A Various reasons, one of which I have

22 been in the agency a little bit longer than the
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other Vice Chiefs. I have been a -- I have been a
member of the Management Team as a whole by being
a Lead Judge for over a decade. I also tend to be

-— I think I'm the second longest Vice Chief of

the Board. I also manage, in my division -- the
division I'm associated with -- division three for
the Board. I also have a section, which 1is

directed to patent attorneys who are members of

COPA and union members. And we have a number of
issues, employee issues that arise there. So, I
frequently have dealt with employee issues over

the years.

0 Prior to involvement in the matter, we
just discussed, were APJ's taken off AIA cases?

A There were some quality issues, but
beyond quality, I'm trying to remember if there's
anyone who had a conduct issue. I don't remember
anyone with a conduct issue that would have had
this situation. Again, I don't want to be --
there were a couple of quality issues where we did
recommend to put some judges off, but as to

conduct, I don't recall anyone who was taken off.

Pleading Numben: 2822037150 ourt Smbmpissianidate :20227q8045198:30 80 -~ Confiimation Numbesr363320397i ng . nkage 1224 of 1281
MSPB-2023-000184 Fink01224



Day 3 Page: 429
1 o) Okay, since 2017, when this took place,
2 are you aware of any other APJ who was removed
3 from AIA cases?
4 A There's one judge -- I didn't get
5 sgspecifics. 1I'd rather not to go into names if you
6 need names, but I defer to you and the judge.
7 There 1s an individual who we felt -- I would call
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it a quality issue. They'd been asked to be put
on. They were temporarily given an opportunity to
do AIA. They did not interact well with the two
panel members we had. There are a lot of quality
issues. That judge felt that they were doing just
fine. We thought it was a quality issue and no
longer put them on. There was one other judge,
though, that had a decision where they were told,
basically, you need to have the following
decision. If you're going to go out and criticize
into sub policy, we can no longer put you on the
ATA. We actually gave a choice to the judge. If
you're willing to follow a sub policy and not
criticize 1it, you can stay on AIA cases. If

you're going to be on AIA cases and start
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criticizing the Director's policies, then we're
not going to be paneled with you. That judge

decided to not be on ATIA cases at that time.

Q Did you personally have any involvement
in Mr. Fitzpatrick being taken off AIA cases 1in
20187

A I was not the deciding official. I

would have met with Tim Fink and conferred with
him because this was, I believe, an issue that you
had asked me about, as he was looking at the
second -- what to do with at a later thing that
occurred with Mr. Fitzpatrick.

Q But as to the decision itself in May of
2018, did you have any involvement in that?

A No, I was not the deciding official.
So, beyond being consulted as to when it occurred
and situations like this, it wasn't my decision.
It was, I believe, Judge Fink's.

Q Great, thank you. No further questions.

JUDGE NIEDRICK: Thank you, Judge

Tierney. Who's going to do the cross? Mr.

Abramic?

Pleading Numben: 2822037150 ourt Smbmpissianidate :20227q8045198:30 80 ~ Confiimation Numbesr363320397i ng . nkage 1226 of 1281
MSPB-2023-000184 Fink01226



Day 3 Page: 431

1 MR. ABRAMIC: Yes, sir.
2 JUDGE NIEDRICK: Okay, great. You can

3 go ahead.

4 CROSS-EXAMINATION
5 BY MR. ABRAMIC:
6 Q Good afternoon, Judge Tierney. I'm

7 going to try to be brief. Thank you for being

8 here. Can you go to tab six, page fifty-six? It
9 was one of the documents that you were talking

10 about.

11 A On page fifty-six now.

12 0 Okay. And is it correct that this

13 incident with the presenting of IPR occurred in
14 September of 201772

15 A I'm not sure I follow the question.

16 What do you mean by occurred? Do you mean that
17 they actually had a panel or hearing? Or you're
18 actually saying they were deciding the case?

19 0 No, where you had this incident with

20 Judge Fitzpatrick, where you ordered him to remove
21 confidential material. That incident happened in

22 September of 2017. September 1st. Do you see
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that?

A The call I had -- the second call I had
-- the one where I give him a direct order -- the
direct order call occurred on September 1st.

Q Okay. And then he ultimately agreed to
remove the material after you gave him that direct
order, right?

A It wasn't clear if he agreed until the
following week.

Q Okay, so the following week, he agreed

to remove the material, right? So, that would

still be September of 2017, right?

A That's correct.

Q Okay. And so, you're aware —-- Mr.
Horrigan just brought up the issue of Mr.
Fitzpatrick being taken off AIA cases. And that
occurred at the end of May of 2018. You just said
you were not involved in that decision. Is that
right?

A Again, I just want to clarify what I

salid was consulted by, I believe it was Judge

Fink, as to the matter here, and other
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interactions with him, but I was not actually the
assigned official on that matter -- whether to
take him off or what consequences there would be
for the conduct issue that occurred.

Q Okay, so just to be clear, our
understanding is Judge Fink responded to Mr.
Fitzpatrick's informal grievance. And Judge Fink
has testified that he spoke to you in connection
with responding to that. Is that what you're
talking about?

A Yes.

Q Okay. And that was September, I believe
it was September of 2018. I'm talking about May
of 2018, when Mr. Fitzpatrick was actually
removed, and it's our understanding that it was

Judge Weidenfeller, who was involved in that

decision. Does that refresh your recollection?
A Yeah, it wasn't clear what you were
referring to. So, now I understand you're talking

about taking him off and not the actual grievance
that was decided.

Q Okay. And so, you were not involved in
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Judge Weidenfeller's decision to take him off AIA

cases 1in May of 2018. 1Is that correct?

A Other than providing input? No.

Q What do you mean by other than providing
input?

A Well, your question seems to presuppose

that I had no interactions with Judge
Weidenfeller. But yet, we had -- Judge
Weidenfeller was well aware of the incident here,
and other difficulties we've had. So, in that

sense, I had discussions with Judge Weidenfeller.

As to the ultimate decision, no.

Q So, when was Judge Weildenfeller aware of
this incident from September of 20177

A When it occurred.

@) When it occurred. Okay, so, he was
aware of it prior to September, I'm sorry, May of
2018 when he removed Judge Fitzpatrick from AIA
trials?

A That stands to reason.

Q Okay, do you recall having a discussion

with Judge Weidenfeller in May of 2018, about
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1 Judge Fitzpatrick, and this particular case --
2 this incident from 20177?
3 A I don't recall a conversation in May of
42018 with Judge Weidenfeller specific to this.
5 Q Okay. And so, would you also agree that
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from September of 2017, up until the end of May
2018, that Judge Fitzpatrick would have received
at least two formal performance appraisals —-- his
year end in 2017, and his mid- year in 2018?

A Under normal circumstances, yes. I
don't recall seeing them pass, but he should have
been issued a performance. He should have been
issued his rating in October and then following,
he should have been issued one 1n April.

Q Would it surprise you to learn that

those performance appraisals were uniformly

positive?

A Knowing his Lead Judge, no, I'm not
surprised.

Q I'm sorry. What did you say?

A I said, knowing his Lead Judge, I am not
surprised.

Pleading Numben:282203A150ourt Smbmpissianidate :20227q8045198:30 80 -~ Confiimation Numbesr368320397i ng . nkage 1231 of 1281
MSPB-2023-000184 Fink01231



Day 3

Page:

436

10

11

12

13

14

15

16

17

18

19

20

21

22

Q Okay, so, are you suggesting that his
performance appraisals were inaccurate?
A I'm saying I did not rate him.

Q Okay, and so, after this incident

happened in September of 2017, his Lead Judge was

who? Judge Mitchell?

A My understanding, 1n September of 2017,

it was Judge Mitchell.

0 And were you her superior?
A No.
Q Okay. Did you have any input on

Performance Appraisal processes?

A So, how we designed the PAP, I can go
ahead and provide input, and we also do outreach
of all judges. This is how we designed our PAP
plan.

COURT REPORTER: I'm sorry, could you

repeat your answer, Mr. Tierney? Could you repeat

your answer?

THE WITNESS: When we're developing a

performance appraisal plan, we tend, although it's

not required, to seek input from other judges --
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from all judges. We tend to go out and ask for
input on how the PAP plan should be designed. But
it's not required though, and I can't guarantee it
happened every time we develop a PAP plan.
BY MR. ABRAMIC:

0 Do you think Judge Mitchell is a good
supervisor?

A I think Judge Mitchell 1s a very nice
supervisor.

Q What about Mr. -- I'm sorry, Judge

Weidenfeller? Do you think he's a good

supervisor?

A I think Judge Weidenfeller 1s a good
supervisor.

Q Would it surprise you to learn that

Judge Weidenfeller signed a positive performance
appraisal after this incident -- performance
appraisal for Judge Fitzpatrick?

A It would not surprise me.

Q Okay, after this incident in September
2017, did you go to any Management Jjudges and

indicate that this incident should reflect poorly
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Judge Fitzpatrick's performance appraisal?

A We would have had a discussion in the
October rating period. But generally, we tried to
move beyond things and not just escalate. If
there was a matter of a try to basically let
bygones be bygones, and move on, and avoid
potentially escalating a matter and making
something even worse.

Q Okay, but I want you to answer my
question. Did you during those deliberations tell
other supervisors that this incident should cause
a negative reflection on Judge Fitzpatrick's
performance appraisal?

A So, I'll be clear, at the time this
occurred, we were having executive meetings and we
had them every week. I made my views very clear
that I was frustrated with Judge Fitzpatrick and
the way he was interacting with the agency. And I
felt there should be repercussions based upon his
failure to follow guidance and have us basically
go to the point of getting a third and fourth

supervisor for direct orders to be given. So, I
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1 made my views clear. And matter of fact, we also
2 had number of just general discussions where it

3 was clear that many of our ARC meetings, or

4 actually it was ARC meetings, it became clear and
5 that every other meeting, it seemed we had

6 Fitzpatrick's name come up. So, 1t was pretty

7 evident that Mr. Fitzpatrick views were causing

8 concerns as he was not necessarily wanting to

9 follow agency policy.

10 0 Okay, so if it was evident, I'd be able
11 to go into his performance appraisals and find

12 statements like this guy doesn't follow guidance.
13 This guy 1is tough to work with. 1It's evident,

14 right?

15 A Not necessarily.

16 Q Okay. Let's go back to tab six at page
17 fifty-six. Same page we were just looking at. I
18 want to talk -- thank you. Thank you. I want to

19 talk about this notion of confidentiality. You
20 were explaining that Judge Fitzpatrick had
21 confidential information in his opinion. And

22 then, if you look on the email here, there's a sub
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bullet that says may threatened confidentiality of

the deliberative process. Do you see that?
A I see the sub bullet.
0 Okay. So, what I -- I have questions

about confidentiality versus deliberative process.
There's a term that has been used in this hearing
-- deliberative process privilege. Are you
familiar with that term?

A Please explain what you're using it as,
if you have a specific example, so I can
understand.

0 Well, I'd like to know if you are aware
of the term deliberative process privilege.

A Are you referring to FOIA?

Q I'm referring to a legal protection
against disclosure for deliberative processes of
Jjudges' agencies.

A And what I'm referring to in the email
is FOIA. That he's trying to basically give
information of a deliberative nature out to the
public. And this is not something we give via

FOIA.
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1 Q Okay, and it's your understanding that
2 that concern is a concern of confidentiality, and
3 not necessarily a concern of deliberative process

4 privilege?

S A Oh, geez. I'm not following the

6 question. Can you rephrase it?

7 0 I'm just trying I understand that

8 there's a difference between the two. You said

9 that there's confidential information that we

10 don't want any opinion. And so, it sounds to me
11 1like what you're telling me is, look, my concern
12 was that there's confidential information in the
13 opinion. And that was your only concern?

14 A Well, it's twofold. There's

15  confidential information. And apologies for not
16 being articulate with this as to what I wanted to
17 convey. And maybe I verbally conveyed at the

18 time. I'd have to go back and try and reflect,
19 but deliberative process -- there's a -- we don't
20 as an agency through FOIA, give information out
21 that is deliberative process information. So,

22 right here, confidentiality, deliberative process,

Pleading Numben:282203A150ourt Smbmpissianidate :20227@8045198:30 80 -~ Confiimation Numbesr368320397i ng . nkage 1237 of 1281
MSPB-2023-000184 Fink01237



Day 3 Page: 442
1 I may mix the two.
2 0 Okay, so, I'm not trying to be
3 difficult. I'm trying to understand if those are
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two distinct concepts or if there's kind of a
Venn, you know, 1f they overlap. Like is some
deliberative process information confidential and
some confidential information is deliberative
process? Or 1s deliberative process under a big
umbrella of confidentiality?

A Let's step back. If you're in the
agency and you receive business confidential
information, that would not necessarily be
deliberative information. So, there are two
separate, but they do overlap with time. So, 1in a
Venn diagram, they would be overlapping but not
necessarily coextend.

0 Okay, understood. Now where in that
Venn diagram does Mr. Fitzpatrick's paragraph that
you wanted to remove fall? Under both?

A My impression and what I was trying to
convey to my supervisor, and what we had agreed

upon was it was both.
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1 @) Okay, now let's talk about
2 confidentiality. Forget about deliberative
3  process for a minute. Are you aware of any
4  written document or guidance that explains the
5 agency's position on what is and what is not
6 confidential information?
7 A I'd have to go look. I know there are
8 certain things that we identify as confidential.
9 I don't know if we got together and spelled out
10 what the actual definition of confidential is.
11 0 Okay, so, same question for deliberative
12 process. Are you aware of any written guidance
13 that explains the contours of what is and what is
14 not deliberative process?
15 A I believe our General Law Office --
16 Office of General law with a FOIA office, which
17 I've interacted with, would have such information.
18 Q You think they would have such
19  information?
20 A We have -- yes because they're
21 constantly having to respond to FOIA requests, and
22

then explain what the deliberative process nature
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1 of a document 1is. So, there would be
2  documentation. I may have it on my computer, but
3  off top my head, I know when I have a question, I
4  go to the General Law Office.
5 Q Okay, so, the agency would be able to
6 produce that documentation.
7 A The agency would be able to explain to
8 you what deliberative process is for purposes of
9 FOIA.
10 0 Okay, so, on the subject of deliberative
11 processes, I'm looking at the at the email here --
12 and I'm looking at the portion that was the
13 offending paragraph -- which you say is covered by
14  deliberative process. So, what you're saying is
15  that -- what we're reading here, 1is covered under
16 the agency's deliberative process. So, it can't
17 be disclosed outside of the agency, right?
18 A When you say we're reading here, what
19 are you referring to, please?
20 0 Yeah, I'm trying to do without looking
21 at the opinion itself. But if you look at the
22

email, at page fifty- six —-- tab six, page
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fifty-six, you see the paragraph that starts with
subsequently, the majority opinion.

A I'm at fifty-six, the full paragraph
that starts with subsequently.

Q So, that's just a recitation of the
paragraph that was in Mr. Fitzpatrick's opinion,
right? That was the information you wanted him to
remove from his opinion, right?

A Yes.

0 Okay. And so, that's the information
that you are saying is covered by the deliberative
process privilege, right?

A It would -- we would deny a FOIA request
keeping this information is what I'm saying.

Q Okay, so, that information and that
protection is the agency's protection. So, the
public is not entitled to know that information,
right?

A I mean, I'm not an expert at the scene.
The Director could waive 1t and make it public
should he choose to do so, but that's different

than a judge to turn on their own. But then
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1 they're going to go ahead and give deliberative
2 information.
3 0 Okay. Do you know why I'm able to look

4 at it right now?

5 A At this speaking hearing? 1It's been

6 produced. That's my assumption. You tell me.

7 0 Okay, I have no further questions.

8 JUDGE NIEDRICK: Thank you, Mr. Abramic.
9 Judge Tierney, I just have a couple -- with regard

10 to the email that you sent on September 1, Jjust
11 sort of summarizing what you discussed with Judge

12 Fitzpatrick, Judge Mitchell was on the call with

13 you when you have that conference. And did you
14  also -- I'm just wondering why Judge Weidenfeller
15 is not CC'd on this. 1Is there a reason for that?

16 Was he no longer supervising the appellant as a

17 second level? I can't -- I don't recall from what
18 TI've heard so far.

19 THE WITNESS: I can't recall why I

20 didn't just CC him also. I was basically letting
21 my supervisor know that the information had been

22 conveyed and letting the first level supervisor
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1 know because she was on the call. And she had

2 wanted to be informed.

3 JUDGE NIEDRICK: Okay, have you ever

4 received in the past, and all your years of

5 supervising, an email like the response that you
6 receive from Judge Fitzpatrick on September 5th
7 after this?

8 THE WITNESS: No, Your Honor.

9 JUDGE NIEDRICK: I don't think I have
10 anything else. Any follow up, Mr. Horrigan?

11 MR. HORRIGAN: ©No, thank you.

12 JUDGE NIEDRICK: Okay. Any questions
13 from my question Mr. Abramic?

14 MR. ABRAMIC: No, Your Honor.

15 JUDGE NIEDRICK: Okay. Great. Thank
16 you very much, Judge Tierney. Thanks a lot for
17 your patience. I know you waited a long time.
18 And actually, you beat the estimate, which is

19  really good for the way this hearing's going. So,
20 thanks a lot. Please don't discuss your testimony
21 with anyone. If you have any questions, please

22 contact Mr. Horrigan, okay?
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1 THE WITNESS: Thank you, Your Honor.

2 JUDGE NIEDRICK: Thank you. And 1f you
3 can just go ahead and hit the leave button at the
4 bottom, that'll take you out of the meeting.

5 THE WITNESS: Thank you.

6 JUDGE NIEDRICK: Thank you. Goodnight.
7 Okay, great. All right. So, I think at this

8 stage, all we have left, unless I'm forgetting

9 someone, 1s just Judge Fitzpatrick. 1Is that

10 correct?

11 MR. ABRAMIC: That is correct, Your

12 Honor. We do need, in order to make the audio

13 work, we need to get him set up in another room.
14 So, could we take five minutes? 1I've been picking
15 up the pace. 1I'll be fast with him.

16 JUDGE NIEDRICK: Okay, great. Thanks.
17 QOkay. We'll come back that -- is five minutes

18 long enough or to somebody needs longer? Okay,
19 great. So, let's come back on at 6:11 p.m. We
20 can go off the record, Ms. Dawson.

21 (Recess)

22 COURT REPORTER: We are back on the
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1  record at 6:12 p.m.

2 JUDGE NIEDRICK: Thank you very much.

3 And we're continuing with the hearing. And we're
4  going to hear from Judge Fitzpatrick now. He's

5 going to be the last witness. And Mr. Abramic,

6 you can go ahead with your examination.

7 Whereupon,

8 MICHAEL FITZPATRICK

9 was recalled as a witness and, having been

10 previously duly sworn, was examined and testified

11 further as follows:

12 REDIRECT EXAMINATION

13 BY MR. ABRAMIC:

14 0 Thank you, Your Honor. Judge

15  Fitzpatrick I want to go -- I'm hearing a lot of

16 feedback. Are you all hearing feedback?

17 COURT REPORTER: Yes.

18 THE WITNESS: All right, is this better?
19 COURT REPORTER: Yes.

20 BY MR. ABRAMIC:

21 0 Now Judge Fitzpatrick, I want to start
22 with the May 30th call -- May 30, 2018 -- that Mr.
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1 Weidenfeller called an oral counseling. Do you
2 recall that phone call?
3 A Yes.
4 Q I want to go to tab six at page twelve.
5> Do you have that document?
6 A I do.
7 Q And you recall this i1s the document that
8 is Mr. Weidenfeller's note for the call?
9 A Yes.
10 Q I want to talk about the bullet that
11 says you showed a lack of judgment as to when to
12 compromise. Do you see that one?
13 A Yes.
14 o) And then there's the two sub bullets
15  that refer to failure to follow SAS template, and
16 that you saw no need to follow the Director's
17 guidance. Do you recall what those two sub
18 bullets were about?
19 A Yes, they were about my SAS concurrence
20 where I wanted to follow the Supreme Court
21 decision in SAS -- and institute -- after doing a
22

single claim analysis and then instituting based
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1 on that.

2 o) And was that -- that was the Riot Games
3 IPR, right?

4 A It was, although, well, it absolutely

> was. But Judge Weidenfeller, during his

6 testimony, he injected another case, Fujifilm.

7 0 Okay, let's talk about the Riot Games

8 IPRs first. Do you recall Mr. Weidenfeller's

9 testimony last week, where he said that your

10 conduct in the Riot Games cases was insubordinate

11 to him?

12 A I remember him testifying about that.
13 Yes.
14 0 Okay. I want to talk about that. But

15  can you first tell me whether Judge Weidenfeller
16 ever said on the May 30th call that you had been
17 insubordinate to him?

18 A No, he said that it was inconsistent

19  with SAS guidance. And he said it was an example
20 of a failure to compromise.

21 0 Okay, let's go to tab six at 246 through

22249,

Pleading Numben: 2822037150 ourt Smbmpissianidate :20227q8045198:30 80 -~ Confiimation Numbesr363320397i ng . nkage 1247 of 1281
MSPB-2023-000184 Fink01247



Day 3 Page:

452

10

11

12

13

14

15

16

17

18

19

20

21

22

A I'm sorry, 246. Okay, I'm there.
Q Do you do you recall this document?
A Yes, it's an email string.

0 And 1is this about the Riot Games

Institution decisions?

A It is.

Q Okay, when Judge Weidenfeller was saylng
that this was an example of you being

insubordinate to him, do you agree with him?

A I do not.

0 Okay, can you explain what's going on in
these emails? Let's start at tab six at 249.

A Okay, which did want the bottom email?
Or which email do you want to start with?

0 Let's start with the email from Carl
Eastham at 5:06 p.m. What's going on there?

A Okay, this is the Riot Games' four
related cases. And we have decisions to institute
ready. They include concurring oplnions by me,

which was welcomed by my copanelists, which is
Judge Eastham and Judge Dang. And Carl 1s trying

to get management to sign off so we can issue the
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decisions. And i1t had been six days since kind of
the last time he reminded them and so he's
reminding them.

Q Okay, so, what happens next?

A That was Wednesday. And then I got to
-—may I flip to the next page, the next email?
You can see the body of the email, but 1t's May
12th. Okay. Scott Weidenfeller's response on

behalf of management, and he says, he asked if the

panel is amenable to issuing two judge decisions
on institution with only Judge Dang. And Judge
Eastham -- meaning without my opinion.

Q Okay, and why 1s 1t significant that he
asked the panel, in your view?

A Because he wants to know. He's asking
us if we're amenable to this. My response was,
no, I'm not. I wasn't amenable to it.

0 And are you referring to your email of
May 14th at 9:30 a.m. on page 2487

A Yes, that's where I let him know that.
Yes.

Q Okay, were you countermanding an order
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1 by sending that email?

2 A No. In the first instance, I did not

3 perceive there to be any order. He was asking the
4 panel if were amenable to a certain course of

> action. I'm on the panel. So, I gave my answer.

6 My answer was that I was not amenable.

7 0 So, what happened next?
8 A Then, Judge Eastham replies on behalf of
9 —-- on his own behalf, and on the behalf of Judge

10 Dang, apparently. And he says, Thuy (phonetic)

11 and I -- that's Judge Dang's first name - Thuy

12 (phonetic) and I are fine either way, Scott, i.e.
13 With or without concurrence.

14 0 And then what happens?

15 A Well, nothing during the rest of the

16 day. During the rest of the normal business

17 hours. Then, as you can see, there's another

18 email it's at 6:36 p.m. This was after I'd signed
19  off for the day. And Scott Weidenfeller writes,
20 please mail this decision without the concurrence.
21 I apologize for the delay.

22 Q And then what happened after that?
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A I wake up the next morning and sign in
and I see this email. And it looks -- I don't see
any response to his, you know, he asked whether

the panel was amenable to this course of action.

And I had responded that I was not. He never
replied to that. And so, I see his email as a
mistake —-- that he sees Judge Eastham's response.

And that's perhaps all he sees. And so, he's
going with that. And that's going to be a
mistake. And so, I write an email quite early in
the morning, letting them know that the decision
should not go out without my concurrence.

Q Were you attempting to countermand an
order with that email?

A No. Again, in my mind, the last thing
that Judge Weilidenfeller indicated to me was that
he wanted my input as to whether or not I was
amenable to being -- to having my opinion stripped
from these decisions. And that was the last thing
I know. There was never any closure on that. So,
I was just trying to make sure that these

decisions do not go out mistakenly without my

Pleading Numbanh:202203R15¢ ourt SRbpissianidate :20227q830451198:30 80 - Confination Nembesr3688203971 ng . nrage 1251 of 1281

MSPB-2023-000184 Fink01251



Day 3 Page: 456
1 opinion.
2 Q Moving up to Mr. Weidenfeller's email at
3 10:06 a.m., what is this? And this is on page
4247,
S A Okay. This is Judge Weidenfeller
6 removing me from the cases. And this is the first
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clear indication that he's, you know, exercising
management authority to exclude my opinions.

Q Can you go to tab six at twenty to
twenty-three?

A Sure, yeah.

Q Okay. You'wve seen this document before.

What 1is this email?

A This is that same morning. And so,
after I sent out that email -- it at very early in
the morning -- nobody responded to me. And the

next thing that I, you know, the next significant
thing that happened was I discovered that the
decisions then did go out with just two -- with
Just Judge Dang and Judge Eastham, and without my
opinion. And so, I'm replying to this AIA hotlist

email letting them know that. So, what's going on
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with these AIA house emails, they're trying to
make sure nothing slips through the cracks. That
we always meet our statutory deadlines. And so,
whenever a case is approaching the statutory
deadline, it goes on this AIA hotlist and someone,
you know, on staff, will send out an email to
everybody that has any involvement with any of the
cases that are on the list and says, hey, these
are in danger of going past the deadline, what's
going on? And I'm letting them know that despite
the fact that Judge Eastham said decisions were
mailed this morning, and we're now like, we're now
in the clear, I'm letting them know we're not
really actually in the clear because those
decisions went out mistakenly, because they don't
have my opinion.

Q Okay, so tab six at twenty, that email
distribution list -- that's not a distribution of
folks that you decided to direct your message to?

A No, no, that's who -- I replied all,
which is what every -- which is what happens.

Everyone replies on this. And the reason 1s so
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that anyone who needs to know, knows that this
case has been resolved, or that this case has not
been resolved, so that they can do something about
it.

Q Okay, can you go to tab seven at 90772

And this one you might have to pull up on your

screen.
A Yes, I see. It's very small.
Q Can you explain what this document is?
A Yeah, this is what I was just referring
to. The judge -- this is an email from Judge

Eastham to the same group in response to Ms.
Torres' email, you know, that these four cases --
these four Riot Games cases -- are on the AIA
hotlist, and wondering, you know, are they going
to get resolved. Are they going to go out. And
judge Eastham is letting her know that they did,
and so, he says, good morning. The four DIs --
IPR 2018 dash 00129 through 132 mailed today.
Thanks, Carl. And he sent it to the same group
that I sent my email to.

Q On or around the time of these emails,
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1 did Judge Weidenfeller or anyone in PTAB
2  Management say or email to you that you had
3 countermanded or attempted to countermand Judge
4  Weidenfeller's authority?
5 A No. He said that my opinion was
6 inconsistent with the SAS guidance. And that was
7 it. He didn't say anything about countermanding.
8 Q When 1s the first time you were accused
9 by anyone of attempting to counterman Mr.
10 Weidenfeller's authority?
11 A It was in late September. And it was in
12 -- it was from Judge Fink -- was the person who
13 first said, you know, asserted that I had
14 countermanded or attempted to countermand Judge
15  Weidenfeller. That was in his denial of my
16 informal grievance.
17 0 You just mentioned that Judge
18  Weidenfeller said that your Riot Games concurring
19  opinion was against SAS guidance. What do you
20 think of that?
21 A Oh. And I've been referring to SAS --
22 when I have, it's the same case -- SAS. It's
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1 wrong. I don't believe there's -- I've never been
2 given any guidance for which my opinion was
3  inconsistent with.
4 0 Did Judge Weidenfeller ever identify the
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guidance that your opinion allegedly contradicted?
A No. And I specifically sought
clarification about what was the basis for his
assertion that it was inconsistent with guidance.
He never identified any guidance to me.
0 Do you believe that you were alone in
your view that no guidance precluded single claim

institution decisions?

A I was not alone.
Q How do you know that?
A Because numerous decisions went out that

did exactly what I wanted to do in my concurring
opinion.
Q Can we go to tab six at page

twenty-four?

A Looking at (inaudible) exhibit R?
Q Yeah, we've seen this document during
some of the testimony today. If you go down to
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page twenty-five, there's an email from Lee

Stipena (phonetic). Do you see that?
A I do.
0 What's in this email?
A So, this is -- we would have had a

meeting, I guess, that day, because this says, for
today's meeting. So, on May 16th, we must have
had a meeting. And typically, our meetings are,
you know, we're spread out across the country.
So, I'm WebEx. And WebEx has this chat function
where you can ask questions. And it looks 1like
management -- maybe Lee Stipena (phonetic) was
involved with the meeting. So, he had all the
questions. I'm not sure why he would have had
them. But he apparently did. And looks like
management asked him to forward them to him -- the
questions that the judges had during the meeting
that they typed up.

Q If you go to page twenty-six of the
document, you see that there's a question from
Michael Fitzpatrick to everyone. Do you see that

it? It started with I was removed from four
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1  panels. Do you see that?
2 A I do.
3 Q Do you recall Judge Fink's testimony

D

today, where he said that by asking this question,

5 you were trying to embarrass Judge Weidenfeller?

6 A I do recall him saying that.

7 0 Do you agree with him?

8 A I do not.

9 Q Why not?

10 A This email, so, this was a very

11 frustrating thing for me to have gone through --
12 to have just at my opinions taken away in those
13 Riot Games' cases. And then I'm seeing other

14 judges do exactly what I'm proposing to do -- what
15 T was proposing to do in my concurring opinions.
16 And I get vague, you know, management officials
17 vaguely telling me that what I wanted to do was
18 inconsistent with guidance, but they never

19  didentify the guidance. They never -- there's

20 nothing even close to a satisfactory explanation
21 for how my concurrent opinions would be

22 inconsistent with the guidance. And so, this
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meeting, I think -- I know, during this meeting,
SAS was discussed. And so, I'm trying to get
management to explain to me the contours of
whatever guidance there is on SAS. So, it was
frustrating here, for me to hear that. Like, me
trying to educate myself on all these mixed
messages from management, that that itself is, I
think -- maybe he said it was countermanding or
undermining, I don't know, or embarrassing. I
can't remember what he said. But all I'm trying
to do is try to figure out what it is exactly that
-—- what are our marching orders from management?
It was never clear to me.

Q A little bit ago, you mentioned the
Fujifilm case. Do you recall Judge Weidenfeller's
testimony, where he said that you allegedly failed
to follow SAS guidance in the Fujifilm case?

A I do.

Q Okay. And were you on the panel in the
Fujifilm case?

A I was. I was with Jeff Smith and

Patrick Bouche (phonetic).
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1 Q Did Judge Weidenfeller mention the

2 Fujifilm case to you during the May 30, 2018,

3  telephone call?

4 A He did not.

5 0 Was the order at issue in the Fujifilm

6 case a decision on institution?

7 A No, it was not. It was related to SAS.
8 But it was not an institution decision. So, it
9 was a case -- Fujifilm was a case that we had

10 already instituted. And we did a partial

11 institution. And then, SAS came down and said,

12 PTAB, you're not allowed to do partial

13 institutions. So, we had all these proceedings we
14 had to fix so to speak. We either had to go back
15  and uninstitute them -- deny it -- or we had to

16 add in everything. So, it was just because it was
17 a binary thing. SAS told us we had to do it. And
18 all that order was, that we wanted to issue, was
19 just -- it was going to -- my memory is, it was

20 going to quote the relevant, you know, the most

21 relevant hold part of SAS, and point out that this

22 was partially instituted IPR. And then ask the
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1  parties, do they want to file a motion in view of
2 SAS? That was it. It wasn't ruling definitively
3 on anything. It was just telling them, hey, if

4  you 1f you want to file a motion, you need to let
5 us know.

6 Q And did you have a concurring or

7 dissenting opinion with that case?

8 A It was not. It was unanimous.

9 Q Okay, can we go to tab seven at 925

10 through 927. Okay, what is this document?

11 A This is this is that order. This is the
12 draft order that never went out. So, it's

13 unanimous. Judge Smith, Judge Bouche, and me -- I
14 was the author -- and yeah, starting in the second

15  paragraph, I explained that we instituted on three
16 of six grounds raising the petition. Subsequently

17 Supreme Court held the following. I won't read it

18 all. But, you know, said, you're not allowed to
19  do partial institutions. And then, our order was
20 the following -- according -- or would have been

21 the following. Accordingly, it is ordered that if

22 either party seeks to file a motion in view of SAS
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Institute, each request, within one week of this
order, a conference call to seek authorization for
filing the motion.

0 Did anyone ever identify any guidance
that this order did not comply with?

A No.

Q Can we go to tab six at fifty-six
through fifty- seven? Do you recall that Judge

Tierney just talked about this document and the

Fresenius IPR?
A I do.
0 And you recall Judge Weidenfeller

testifying that you wanted to include alleged

confidential information in an opinion 1in this
IPR?

A I believe so.

0 Did Judge Weidenfeller mention this IPR

to you during his May 20, 2018, telephone

performance appraisal?
A He did not.
Q And Judge Tierney instructed you to

remove this alleged confidential information from
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your opinion, 1s that right?

A That is right.

Q And did you comply with that directive?

A I did.

0 Looking at the bottom of page fifty-six
of tab seven -- I'm sorry -- it's six. Do you see

the sentence where 1t says, if you fail to follow

my direction, the consequences may include?

A Yes.

0 And then, on page fifty-seven, what
what's on that page?

A These are the list of -- the
non-exhaustive list of punishments.

Q And do you see where i1t says adjusting
your case assignments?

A Yep, I do.

0 What did you take that to mean?

A I took that to mean I will be removed
from ATIA cases and reassigned to ex parte appeals.

Q And how would you view that transfer?

A As punishment.

0 I going to switch gears and talk a
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little bit about due process. Do you recall the
testimony of Judges Mitchell and Boalick, where
they acknowledged that it would not comport with
due process for the Director to tell a judge to
change his or her decision on a substantive issue
of patentability?

A I do.

Q What's your recollection as to what
Judges Mitchell and Boalick said about where to
draw that line -- on whether Director interference
in an APJ decision comports with due process or
not?

A I recall both of them having a lot of
difficulty articulating where that line would be.
And I remember -- I think Judge Mitchell referred
to a penumbra, and also described I think, bread
and butter issues, and maybe we were allowed to be
judicially independent on them, but not other
issues.

Q And so, the bread and butter thing you
mentioned, 1is that there's been a lot of talk in

this hearing about substantive patentability
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1 issues versus procedural issues. Do you recall

2 that?
3 A I do.
4 0 And so, do you agree with the notion

5> that Director interference on substantive issues
6 of patentability might interfere with due process
7 rights, but a director can interfere however much
8 they want with procedural issues?

9 MR. HORRIGAN: Objection. Leading.

10 JUDGE NIEDRICK: Overruled, please

11 continue.

12 THE WITNESS: Was that the end of the

13 question? And was it do I recall that?

14 BY MR. ABRAMIC:
15 Q Yeah. Do you agree with the notion that
16 that's where the dividing line is -- procedural

17 versus substantive patentability?

18 A I don't. I would say probably for two
19 reasons. I mean, I don't even know where that
20 line would be. I don't know how you would

21 separate those two. Even if you could, I probably

22 wouldn't agree.
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1 0 Why not?
2 A Procedure can be everything in these
3  cases. Whether we institute or not, that right
4  there -- if we don't institute, that's a win for
5 the patent owner. If the procedure is on, like, a
6 motion to amend, that decides whether or not --
7 and that was what that issue at Nike -- it was a
8 motion to amend. And so, denying that motion to
9 amend based on a procedural reason versus a
10 substantive reason doesn't matter. You're still
11 taking away or depriving the patent owner of
12 property rights. You're depriving them of those
13 substantive claims.
14 0 Can we go to tab seven at 656? Okay, do
15  vyou recall that this is the email where you
16 memorialize the telephone call with the Nike panel
17 on May 7th?
18 A Yes.
19 0 And do you recall Judge Ruschke's
20 testimony today that his recollection of the phone
21 call was that his concern about your opinion was
22

not that you discussed panel expansion, but that
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1 your opinions still contained alleged confidential

2 information?

3 A I recall that testimony. Yes.
4 Q Is that your recollection of the call?
5 A No. It doesn't -- his recollection

6 doesn't make sense.

7 Q Why not?

8 A At the time, I had already -- sorry,

9 this is on May 10th, and I'm memorializing a May
10 7th call. At the time of May 7th, the conflict --
11 the allegedly confidential information had already
12 been removed from my opinion for seventeen days.
13 Okay, I removed it on April 19th, or April 20th.
14 Definitely by April 20th. I removed it. And I
15  would also add that the -- pointing out that in
16 the second paragraph, I'm saying given your
17 continued refusal to allow the decision to enter,
18 I have removed the edits to my concurring opinion
19 that management via Vice Chief Judge Weidenfeller
20 had sought. I never desired those edits. I
21 agreed to them on the now unfulfilled condition

22 that the decision will be timely entered. So, I
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1 think Chief Judge Ruschke's saying he wouldn't let
2 it go out because the confidential information was
3 still in there. I'm telling you that's not the

4  case. I did take it out. Judge Weidenfeller

5 acknowledge that I took it out. And if that was

6 truly the reason, all Ruschke had to do was

7 respond to this email and say, you misunderstood

8 me. And I would have said, okay, I'll take it

9 Dback out again. Let's mail this thing.

10 0 No further questions.

11 JUDGE NIEDRICK: Thank you. Mr.

12 Horrigan?

13 MR. HORRIGAN: Nothing, thanks.
14 JUDGE NIEDRICK: Okay. I don't think I
15  have anything either. Hang on one second. I

16 guess I'm just going to circle back to the email
17 that you responded to Judge Tierney with -- the
18 email at tab six, page fifty-nine. It starts at
19  fifty-nine. 1It's a lengthy email. And I just

20 kind of want to understand, although I don't know
21 if this is particularly relevant. I just want to

22 understand, sort of, your motivation for sending
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that. If you can go there. It's —-- let me make
sure I got the right citation. Actually, you're
going to start at fifty-nine. That's the one you
sent on September 5th. Do you see that?

THE WITNESS: Yes.

JUDGE NIEDRICK: Can you just sort of
explained to me what the purpose was? It does
seem sort of over the top to me. And I just want
to understand your motivation.

THE WITNESS: Gotcha. Definitely. So,
this whole process that led to the order for me to
take out the confidential information -- which I
immediately complied with -- that process was, 1in
my view, I was in this gray area of, it was, guess
whether I'm ordering you to do this or not. So,
ARC, we've heard conflicting testimony about what
-- I think we have heard conflicting testimony --
I definitely have heard conflicting things about
whether ARC 1s always merely suggestive, or
whether you should follow it. In this case, they
asked me to remove the confidential information.

They labeled 1t as confidential, and they redlined
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it out. And I asked for -- there was another
email that was shown to Tierney where I had
written that I would remove it i1if there's a legal
requirement to do so. Could someone please
explain that to me? And thereafter, I received
many phone calls -- people trying to get me to
remove 1t. Every one of those people told me they
were not ordering me to do it. And that they were
calling me on behalf of someone else that they
refuse to identify. Ultimately, Judge Tierney
called me on September 1lst and read me that
script. And he wouldn't provide it to me, which I
thought was odd. So, that is why I memorialized
it. Everything else, kind of before that, was
done off the books. You know, I would get these
phone calls urging me to do this. And I would --
I was never given anything definitive about the
reasons why I should remove it. And ultimately, I
was ordered verbally to remove it. And there was
no record of that. And so, I wanted to
memorialize 1it.

JUDGE NIEDRICK: Thank you. I think
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that's all I have. So, at this point, I think
that concludes all the evidentiary testimony and
documentation for the case. Just want to confirm

that with everybody. Is that right? Mr.

Abramic?

MR. ABRAMIC: Yes, Your Honor.

JUDGE NIEDRICK: Okay. Mr. Horrigan?

MR. HORRIGAN: That's correct.

JUDGE NIEDRICK: Okay. So, I'm going to
order closing briefs in this case. I understand
the background -- you can see, sort of, my

understanding from the jurisdictional order, sort
of the -- I understand sort of the context. So, I
want you to try and focus more on, sort of, the
meat of the merits of this case in your closing
briefs. I think I have a fairly good
understanding of the two disclosures and whether
there's a reasonable belief there. So, do what
you want with that, but I don't think a whole lot
is necessary. I think the real focus here is
going to be, sort of, the clear and convincing

side of the case, which is the agency's burden. I
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think there's a lot of evidence, sort of,
discussing and describing, sort of, what
transpired and the reasons that the agency
provided for taking the actions. So, if you
could, you know, focus on that, I think that would
be very helpful to me. I want to limit it to
twenty-five pages or less. And again, I think if
you hit on those things, it shouldn't be a problem
to fit in. I know we've had a lot of information
introduced. But so, it's twenty-five pages or
less. I'll, sort of, turn it over to you now, and
see how much time you think you might need in
order to do that. Mr. Abramic -- let me ask first
-—- Ms. Dawson, how long do you think it would take
for them to get transcripts?

JUDGE NIEDRICK: Okay, so, assuming that
you don't get trapped -- can transcripts for ten
days or two weeks, how much time do you think
you'd need to put together the closing briefs?

Mr. Abramic?
MR. ABRAMIC: So, I would suggest maybe

thirty days from getting the transcripts. That's
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1 Jjust a ballpark.

2 JUDGE NIEDRICK: Okay. What about vyou,
3 Mr. Horrigan?
4 MR. HORRIGAN: Okay. I had a question

> though. When will the recordings be made

6 available so that we can order transcripts?

7 JUDGE NIEDRICK: The recordings, I

8 think, have already been sent to us from the first
9 two days. The recording, I imagine, will be sent
10 -- usually they come in about a week to us -- for
11 us. So, I think they could probably get started
12 -— unless I'm mistaken, Ms. Dawson -- on the

13 transcripts for the first two days.

14 MR. HORRIGAN: Oh, I'm sorry. I guess I
15 misunderstood. Are we going to see transcripts

16 from this?

17 JUDGE NIEDRICK: Well, you can order

18 transcripts. The Board does not provide

19  transcripts.

20 MR. HORRIGAN: Right. So, we have a

21 court reporting service. We'd like to take the

22 recordings and have them transcribed. That's what
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1 I'm trying to get to.
2 JUDGE NIEDRICK: I understand. Okay,
3 yes. So, they will be posted -- the recordings

4 from the first two days, were probably recorded --

5 Dbe posted later this week -- tomorrow or Thursday.
6 I think they came in. I saw my office manager
7 earlier, and she said that she has them. So, if

8 they haven't already been uploaded, then I'll make
9 sure they get uploaded immediately. And then Ms.
10 Dawson, how long before the next recording gets

11 sent over to us? Do you know? Okay. Usually, I
12 haven't seen it gone longer than a week. So, I

13 think at the very outside edge. Right. So, given
14 that -- so, assuming that you don't get what you
15 need to send it off until another week, Mr.

16 Horrigan, how much time do you think you'd need?
17 MR. HORRIGAN: Well, so, as we already

18  pointed out, it would be ten days to get the

19 transcript from them. Thirty days sounds fine to
200 me. I'm just saying the there's another hurdle
21 here.

22 JUDGE NIEDRICK: Why don't we do —-- why
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1 don't I do forty-five days for closing briefs?
2 Does that work for everybody? Mr. Abramic, yeah?
3 MR. ABRAMIC: Yep.
4 JUDGE NIEDRICK: Okay. And again, it's
5 limited to twenty-five pages or less. I'm going
6 to dismiss the case without prejudice for forty
7 days, so that I can get a new clock on this. So,
8 that I can write the decision because the case is
9 o0ld -- older, and we have the same types of
10 guidelines that I think you all have. So, I'm
11 going to dismiss the case without prejudice
12 probably tomorrow, you'll see it. You don't have
13 to do anything. 1It'll be automatically refiled on
14 the 40th day. And then at that point, you can go
15 ahead and submit what you need to submit, okay?
16 And other than that, does anybody have anything
17 Dbefore we go off the record? Mr. Horrigan?
18 MR. HORRIGAN: I do not believe so. I'm
19 Jjust trying to calculate the days here. I start a
20 leave period on the 11th of July. It sounds like
21 we're going to get to it sounds like the
22

forty-five days will run before then. But I'm
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1 trying to run the numbers right now.

2 JUDGE NIEDRICK: Yeah, no, take your

3 time. Let's figure it out.

4 MR. HORRIGAN: Maybe the eighth of July.
S JUDGE NIEDRICK: We can take a date

6 certain. That's fine. Take a look at your

7 calendars. Does July 8th work for you if we had

8 them do July 8th? Or do you want to pick a

9 different date? I mean, this is not --

10 MR. HORRIGAN: It is forty-five days.

11 JUDGE NIEDRICK: Okay. And that's what
12 you want? July 8th?

13 MR. HORRIGAN: Yeah, that'd be good.

14 But that my next question is, is there going to be

15  a reply?

16 JUDGE NIEDRICK: No reply.
17 MR. HORRIGAN: Good.
18 JUDGE NIEDRICK: Okay. So, July 8th.

19  Anything else, Mr. Horrigan?

20 MR. HORRIGAN: No, thank you.
21 JUDGE NIEDRICK: Mr. Abramic? Mr.
22 Kappers? Mr. Suarez, anything?

Pleading Numben: 2822037150 ourt Smbmpissianidate :20227q8045198:30 80 -~ Confiimation Numbesr363320397i ng . nkage 1276 of 1281
MSPB-2023-000184 Fink01276



Day 3 Page: 481

1 MR. SUAREZ: No.

2 JUDGE NIEDRICK: Okay, great. You guys
3 have all been really, really good. I really

4  appreciate sort of everybody's collegiality and
> working with everything. It was very --

6 considering the complexity of the case and what
7 was going on, I really appreciate your

8 professionalism. So, with that, thank you very
9 much. Thank you very much, Ms. Dawson. Do you
10 need them to stay on for a little bit to get any
11 information? Okay, great. Thank you, too.

12 You've been fantastic. I really appreciate it.
13 All right, everybody have a good night. Thank
14 you.

15 (Whereupon, the HEARING was

16 adjourned.)

17 * * * * *
18
19
20
21

22
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2 I, Carleton J. Anderson, III do hereby
3  certify that the forgoing electronic file when

4 originally transmitted was reduced to text at my
5 direction; that said transcript is a true record
6 of the proceedings therein referenced; that I am
7 neither counsel for, related to, nor employed by
8 any of the parties to the action in which these

9 proceedings were taken; and, furthermore, that I
10 am neither a relative or employee of any attorney
11 or counsel employed by the parties hereto, nor

12 financially or otherwise interested in the outcome
13 of this action.

14 /s/Carleton J. Anderson, III

15

16

17 Notary Public in and for the
18  Commonwealth of Virginia
19  Commission No. 351998
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